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AGREEMENT OF LEASE (thig "Lease") made as of August 16,
1994, between BATTERY PARK CITY AUTHORITY ("Landlord"), a body
corporate and politic constituting a public benefit corporation
of the State of New York having an office at One World Financial
Center, New York, New York 10281, and A LIVING MEMORIAL TO THE
HOLOCAUST: MUSEUM Og'fEWISH HERITAGBV("Tenant'). a New York
education corporation having an office at 342 Madison Avenue, New

York, New York.
WITNESSETH:

For good and valuable consideraticg. the receipt and
sufficiency of which are hereby acknowledged, it is hereby
mutually covenanted and agreed by and between the partiés hereto
that this Lease is made upon the terms, covenants and conditions

hereinafter set forth.
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ARTICLE 1
DEFINITIONS

The terms defined in this Article 1 shall, for all purposes
of this Lease, have the following meanings. |

"Accounting Principles® shall have She meaning provided in
Section 3.1(b) hereof. ‘ | |

"AC Budget" shall_have the meaning proyided in Section
12.1(a).

‘ "Added Interim Landlord Depcosit" shall have the meaning .
provided in Sgggign_lzilial. |
- "Added Interim Tenant Deposit"® ghall have the meaning
provided in Section 12.1(a).

"Allowable Costs® shall mean: (i) all "hard costs® (as that
phrase is customarily defined in the constructiom industry)
payable by Tenant for the construction of the Building, including
any Capital Improvement, including, without iimitation, all costs
and expenses of improvements and materials incorporated into the
Building, including any Capital Improvement; (ii) Design Fees,
hereinafter defined, but in no event in excess of the Design »
Payment Maximum, hereinafter defined; (iii) costs of permits for
construction of the Bu;lding and insurance and testing during
construction of the Building; (iv) costs for usual museum fit-up
for the Building such as special lighting, other built-in |
fixtures, display cases, other built-in furnishings, exhibit
fabricétion, alarm systems, temperature and humidity controls,

and other built-in equipment; (v) an allowance approved in
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writing by Landlord for furniture to be purchased by Tenant for
the Building; ahd (vi) an amount not to exceed two hundred
thousand dollars ($200,000), plus an amount equai to the tax
payable by Tenant to the State of New York attributable to the
execution, delivery or,recording of this Lease, both amounts to
be provided solely fro;.}unds of Tenant ;;d the Commission other
than funds received ffom Landlord, for payment of costs of staff
of Tenant engaged to supervise construction of the Building and.
for payment of such tax to the State of New York. Allowable
Costs shall not include Excluded Costs, hereinafter defined.

"Approved Contracts”® shall mean contracts entered into by
Tenant in connection with the constrﬁction-ot the Building,
including any Capital Improvement, and submitted to and approved
by Landlord, under which amounts payable by Tenant include
Allowable Costs.

"Approved Remedies" shall have the meaning provided in
Section 29.4(a).

"Architect® shall mean Kevin Roche John Dinkeloo and
Associates, or any other architect chosen by Tenant and approved
by Landlord at least sixty (60) days prior to Tenant's submission
to Landlord of Schematics (as hereinafter defined), which
approval shall not be unreasonably withheld.

"Attendance Plan® shall mean the plan of marketing activity
filed by Tenant with Landlord pursuant to Section 41.1(b) which
shall include all advertising, promotional and othervactions that

Tenant proposes to take to increase attendance by the general
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pubiic at the Building and to increase Gross Entry or Exit
Receipts. |

"Balance of Site 14" shall have the meaning provided in
Section 13.1.

"Base Rent" shall have the meaning provided in
Section 3.1(b).
| "Below Grade Work" shall have the meaning provided in
Section 14.1(aa).
| "Building" shall mean the buildings, Equipment (hereinafter
defined), Capital Improvements (hereinafter détined), footing and
foundations, and any other improvements and appurtenances of
every kind and description hereafter erected, comstructed, or
placed upon the Land (hereinafter defined), and any and all
alterations and replacements thereof, additions thereto and
substitutions thereof. |

5Busines. Days® shall mean any day which is not a Saturday,
Sunday or a day observed as a holiday by either the State of New
York or the federal government and the following Jewish holidays:
Rosh Hashanah (both days), Yom Kippur, Succoth (first two (2)
days), Shmini Atzereth, Simchas Torah, Passcver (first two (2)
days.and last two (2) days) and Shavuoth (both days).

"Capital Improveﬁent' shall have the meaning provided in
Section 16.1.

"Certificate of Incorporation® shall mean the Provisional
Charter of New York City Holocaust Memorial Museum (now known as
The Museum of Jewish Heritage) granted on April 27,‘1984 by the
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Board of Regents of The University of the State of New York, as
provided by Amendment to Charter gfanted May 23, 1986 as further
amended@ by Amendment to Charter granted April 22, 1988.

"Certificate of Occupancy" shall méan a certificate of
occupancy issued by the Department of Buildings of New York City
or other similar certificate issued by a department or agency of
New York City.

"Certified Public Accountant® or "C.P.A." shall have the
meaning provided in Section 3.1(b).

"Civic Facilities" shall have the meaning provided in
Section 29.1(a).

"Civic Facilities Budget® shall have the meaning provided in
Section 29.5(h).

"Civic Facilities Payment' shall have the meaning provided
in Section 29.5(3).

"Commencement Date" shall mean the date of this Lease.

"Commencement of Construction" shall mean the date upon
which any on-gite work (such as excavation or pile driving) for
construction of the Building shall commence. Test borings, test
pilings, surveys and similar pre-construction activities shall
not constitute Commencement of Construction. |

"Commission® shall mean the New York City Holocaust Memorial
Coﬁmission, Inc.ﬂ

"Completion of the Building® shall mean the later to occur
of (i) the issuance of a permanent Certificate or Certificates of

Occupancy for the Building, not including any Capital
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Improvement, (ii) the date on which the Building, not including
any Capital Improvement, is completed, or (iii) the date on which
the Equipment, furnishings and exhibits reasonably necessary for
the operation of the Building for Museum Uses are installed and
ready to operate. «th

"Construction Agreements" shall mean agreements for
construction of the Building, including any Restoration
(hereinafter defined), Capital Improvement, rehabilitacion,
alteration, repair or demolition performed pursuant to this
Lease. |

"Construction Commencement Date®" shall mean May 1, 1995.

"Constrﬁction Documents® shall have the.meaning provided‘in
Section 14.2(d).

"Consumer Price Index® shall mean the Consumer Price Index
for All Urban Consumers published by the Bureau of Labor
Statistics of the United States Department of Labor, New York,
New York - Northeastern N.J. Area, All Items (1982-1984 = 100),
or any sucéesaor or substitute index thereto, appropriately |
adjusted; provided that if there shall be no successor index and
the parties shall fail to agree upon a substitute index yithin
thirty (30) days, or if the parties shall fail to agree upon the
appropriate adjustment of such successor or substitute index
within ;hirty (30) days, a substitute index or the appropriate
adjustment of such successor or substitute index, as the case may

be, shall be determined by arbitration pursuant to Arxficle 39.
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"Default” shall mean any condition or event which -
constitutes or, after notice or lapse of time, or both, would
constitute an Event of Default (hereinafter defined).

"Deferred Tenant Deposit" shall have the meaning provided in
Section 12.1(a). .

"Depository" shall mean a savings bank, a savings and loan
association or a commercial bank or trust company (whether acting
individually or in a fiduciary capacity), designated by Tenant
and approved by Landlord, which approval shall not be
unreasonably withheld, to serve as Depository pursuant to this
Lease, provided all funds held by Depository pursuant to this
Lease shall be held in New York City and provided further that
each of the above entities, or any combination of such entities,
shall qualify as a Depository under this Lease only if each such
entity shall (a) be subject to the jurisdiction of the courts of
the State of New York in any actions and (b) have individual or
combined assets, as the case may be, of not less than three
hundred million dollars (§300,000,000). In the event Landlord
shall have unreasonably failed to approve a Depository designated
by Tenant or designate &g alternate Depository within ten (10)
days after request of Tenén:, Tenant shall have the right to
designzfe sﬁchiDepository.

"Design ﬁgvelopmen: Plans® shall have the meaning provided

in gSection 14.2(c).
| 'Désign Fees" shall mean costs incurred by Tenant after the

Commencement Date for the design of the Building in accordance
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with this Lease, including such costs payable by Tenant for fees
and charges of Tenant's architects, engineers and other design
professionals for their services specifically for construction of
the Building in accordance with this Lease, provided that Design
Fees shall include costs described above in this defiﬁition and
incurred by Tenant before the Commencement Date for work by the
 Architect or for work on exhibit design by Ivan Chermayeff, to
the extent of the amount of such costs set forth in any
certifications, substantially in the form of B;hihi;_a"hereto,
signed by Kevin Roche for the Architect or Ivan Chermayeff, as
the case may be, and delivered to Landlord. |

"Design Guidelines® shall mean (i) the.Design Guidelines for
Battery Place Residential Area, prepared by Cocper, Eckstut
Associates, dated May, 1985, as amended February, 1989, and as
the same may hereafter be amended, modified or supplemented; and
(i1) the Block 14 Design Guidelines prepared by Robert A.M. Stern
Architects, dated February 1993.

"Design Payment Maximum® shall be the product of fifteen
percent (15%), or such higher percentage, if any, as Landlord may
approve at Tenant's request, which approval shall not be withheld
unreasonably, multiplied by the sum of the portions of the
estimate of Allowable Costs referred to in Section 14.1(b) (v) and
approved\by Landlord, which portions equal the estimgteg for (i)
costs described in clause (iv) of the definition of Allowable
Costs; (ii) costs for furniture included in Allowable Costs under

clause (v) of the definition thereof; and (iii) shard costs" for
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construction of the Building; provided that for purposes of the
Design Payment Maximum, if any Design Fees are incurred by Tenant
at a rate in excess of One Hundred Fifty Dollars ($150) per hour,
then to the extent of such excess, they shall be deemed to be in
excess of the Design Payment Maximum witgput regard to any other
Design Fees or other Allowable or Excluded Costs.

"Development Agreément' shall have the meaning prbvided in
Section 13.1.

"Due Date" shall mean, with respect to an Imposition
(hereinafter defined), thé last date on which such Imposition can
be paid without any fine, penalty, interest or cost being a§ded
thereto or imposed by law for the nonpayment. thereof. |

"Effective Date" shall have the meaning provided in Section
2.2.

"End Date" shall mean the earlier of (i) the fifteenth
(15th) anniversary of the date of execution of this Lease, or
(ii) the date the first Development Agreement with a Site 14
Developer has been entered into, or (iii) the termination of this
Lease for any reason.

"Equipment® shall mean, subject to the next sentence, all
fixtures incorporated in the Premisea,(including, without
limitation (i) all machinery, dynamos, boilers, heating and
lighting equipment, pumps, tanks, motors, air conditioning,
compressors, pipes, conduits, fittings, ventilating and
communications apparatus, elevators, escalators, incinerators,

garbage compactors, antennas, computers, and sensors, (ii) all
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installations covered by clauses (i) or (iv) of the definition of
Allowable Costs, and (iii) laundry equipment and refrigerators,
and other similar appliances; except to the extent any of the
foregoing shall be owned by concessionaires or contractors
engaged in maintaining the same. "Equipment” shall not include
(aa) any of the foregoing having the a;tributes of trade fixtures
and not covered by clause (i) of the definition of Allowable
Costs, (bb) any exhibit fabrication referred to in clause (iv) of
the definition of Allowable Costs or (cc) anmy fixture or
utilities owned by any utility company.

"ERS" shall have the meaning provided in Section 29.1(a).

"Esplanade® shall have the meaning provided in
Section 29.1(a).

"Esplanade Budget® shall have the meaning provided in
Section 29.5(b).

"Bvent of Default® shall have the meaning provided in
Section 27.1.

"Bxéess Amount* shall have the meaning provided in Section

"Excluded Costs® shall mean: (1) soft costs required for
the opening of the Building to the public, such as costs of
preparing for the opening and professional fees nét included in
the definition of Allowable Costs; (ii) costs ot'acquisitibn and
preservation of exhibition items and materials, such as artifacts
and hiat&rical material; (iii) costs for exhibitions other than
exhibit fabrication; (iv) [intentionally omitted]; (v) admini-
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strative and like costs of opening the Building to the public;
(vi) costs of Building operation and maintenance before opening
of the Building to the public; (vii) any Design Fees and any
other costs within the definition of Allowable Costs but excluded
from Allowable Costs due to the amounts thereof or any other
reason including, withogt limitation, any Design Fees under
Approved Contracts in excess of One Hundred Fifty Dollars ($150)
per hour, to the extent of such excess; and (viii) any costs
incurred prior to the Commencement Date, except Design Fees to
the extent of the amount thereof included in Allowable Costs in
accofdance with the definition of Design Fees.

"Expiration Date® shall have the meaning provided in
Article 2.

"First Interim Landlord Deposit" shall have the meaning
provided in Section 12.1(a).

"First Interim Tenant Deposit® shall have the meaning
provided in Sectiop 12.1(a).

"Floor Area" shall have the meaning provided in the Zoning
Resolution of New York City.

"Governmental Authority (Authorities)® shall mean the United
States of America; the State of New York, New York City or any
other governmental or Qquasi-governmental agency or authority
having jurisdiction over the Premises or any portion thereof, and
any agency, department, commission, board, bureau, ’
instrumeﬁtality or political subdivision of any of the foregoing, -

now existing or hereafter created.
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"Gross Entry or Exit Receipts" shall have the meaning
provided in Section 3.1(b).

"Impositions"” shall have the meaning provided in
Section 4.1.

"Improvement Approvals" shall have the meaning prbvided in

Seccion 16.1(a). i
' "Initial Landlord Deposit" shall have the meaning provided -
in Sectiop 12,1(a). |

"Initial Tenant Deposit" shall have the meaning provided in
Section 12.1(a).

"Indemnitees® shall have the meaning provided in
Section 22.1. ‘

"Initial Occupancy Date® shall have the meaning provided in
Section 29.5(a).

"Interim Landlord Deposit® shall haVQ the meaning provided
in gsectiop 12.1(a). |

"Interim Tenant Deposit® shall have the meaning provided in
Section 12.1(a).

- "Involuntary Rate" shall mean four percent (4%) per annum
plus the Prime Rate (hereinafter defined) but, in no event, in
exceas of the maximum permissible interest rate themn in effect in
the State of New York.

"Land® shall mean the northerly portion of the land which is
shown hatched on Exhibit B hereto. If Tenant exercises its
option as‘prévided iﬁ Article 2 with respect to the Optioned Land
(hereinafter defined), the Land shall automatically include the
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Optioned Land as of the Effective’ Date. The Land shall be
subject to the Light and Air.Easement (hereinafter defined).

"Landlord", on the date as of which this Lease is made,
shall mean Battery Park City Authority, but thereafter "Laﬁdlo:d"
shall mean only the landlord at the time in question under this
Lease. —

"Landlord's Civic Facilities" shall have the meaning
provided in §gg;1gg_;zh;1gl.'.

"Landlord's Construction Obligations" shall have the meaning :
provided in Section 29.4(a).

‘"Landlord's Project Manager" shall have the meaning provided
in Section 14.2(e).

"Lease" shall mean this Agreement of Léése and all
amendments, modifications and supplements thereof.

"Lease Year" shall mean the twelve-month period beginning on
the Commencement Date and each succeeding twelve-month period
during the Term (hereinafter defined).

"Light and Air Easement” shall mean an easement for light
and air running along the easterly boundary of the Land,
extending thirty (30) feet west from said boundary, and bene-
fltting the Balance of Site 14 for the purposes of (i) permitting
lawful installation of windows in any improvements to be con- /2;/’
structed on the Balance of Site 14 and (ii) maximizing the value’/4'i
of any such improvements, such easement to start aéfé::1¥&§2uea_.
and-one—hali—t4H4- feet above grade level with respect to the

Opticned Land and to start at eighty-five (85) feet above grade.
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level with respect to the northerly portion of the Land shown

hatched on Exhibit B hereto.

"Maintenance Obligations" shall have the meaning provided in

Section 29.3.

| "Master Development Plan® shall mean the 1979 Masﬁer Plan
for Battery Park City Authority, prepared by Alexander Cooper
Associates, dated October, 1975, as amended by the Second
Amendment to Restated Amended Lease dated June 15, 1983 and
' recorded on June 20, 1983 in the Office of the City Register, New
York County in Reel 696 at Page 432, as the same may be hereafter
- amended, modified or supplemented.

"Master Landlord®, on the date.as of which this Lease is
made, shall mean Battery Park City Authority, but tﬁereafter,
"Master Landlord® shall mean only the lessor at the.time in
question under the Master Lease (hereinafter defined).

"Master Lease® shall mean the Restated Amended Agreement of
Lease, made as of June 10, 1980, between BPC Development
Corporation, as landlord, and Battery Park City Authority, as
tenant, a Memorandum of which was recorded om June 11, 1980 in
the Office of the City Register, New York County in Reel 527 at
page 163, as amended by First Amendment to Restated Amended'tease
dated as of June 15, 1583 and recorded on June 20, 1983 in said
Register's Office in Reel 696 at page 424, Second Amendment to
Restated Amended Lease dated June 15,>1983 and recorded on June
20, 1983 in said Register's Office in Reel 696 at page 432, Third
Amendment to Restated Amended Lease dated as of August 15, 1986
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and recordéd on October 22, 1986 in said Register's Office in
Reel 1133 at page 569, and Fourth Amendment to Restated Amended
Lease dated as of May 25, 1990 and recorded May 30, 1990 in said
Register's Office in Reel 1691 at page 0301, as the Same may be
hereafter amended, modified or supplemented.

"Maximum Construction Payment" shall have the meaning
provided in Section 12.1(b).

"Museum Uses" shall mean the use, occupancy and operation of
the Premises, including, without limitation, the Building, solely
for those purposes specified in Tenant's Certificate of
incorporation as in effect on the date of this Lease (which

purposes shall in all respects be consistentr with the use of the
‘Premises as a museum and memorial devoted to the Holocaust and
open to the general public), and for no other use or purpose;
provided, however, such use, occupancy and operation shall be in
accordance with the Certificate(s) of Occupancy for the Premises,
the Master Development Plan and the Design Guidelines.

| "New York City® shall mean The City of New York, a municipal
corporation of the State of New York.

"Operating Costa® shall have the meaning provided in
Section 29.5(a).

"Option® shall have the meaning provided in Section 2.2.

"Optioned Land® shall mean the southerly portion of the land
not shown hatched on Exhibit B hereto.

"Parks-Esplanade Budget" shall have the meaning provided in

Section 29.5(a).
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"payment Period" shall have the meaning provided in
Section 29.5(b).

"payment in Lieu of Sales Taxes" ahd "PILOST" shall have the ‘
meaning provided in Section S5.3.

"Payment in Lieu of Taxes" and "PILOT" shall have the
'meaning provided in Section 5.1.

"Person" shall mean an individual, corporation, partnership,
joint venture, estate, trust, unincorporated agsgsociation, any
Federal, State, County or municipal government or any bureau,
department or agency thereof; | |

"Phase III" sh&ll mean the Battery Place Residential Area of
the Project Area (hereinafter defined), as,délineaced in the
Design Guidelines. ‘

"Premises"” éhall mean the L#nd and the Building.

"Pre-Schematics® shall have the meaning provided in
Section 14.2(a).

"Prime Rate® shall mean the rate announced from time to time
by Citibank, N.A., or its sﬁccessore, at its principal office as
its "base rate®. Any interest payable under this Leaae with
reference to thé Prime Rate shall be adjusted on a daily basis,
based upon the Prime Rate in effect at the time in question, and
shall be calculated on the basis of a three hundred sixty
(360) -day year with twelve (12) months of thirty (30) days each.

"Project Area®" shall mean the premises demised pursuant to

the Master Lease.
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"Public Areas" shall have the meaning provided in
"Quarterly Period" shall have the meaning provided in
Section 3.1(a).

"Rent Insurance® shall have the meaning provided in

"Rental" shall have the meanihg provided in Section 3.3.

"Rental Determination Statement® shall have the meaning
provided in Section 3.1(e).

"Requirements" shall have the meaning provided in
Section 17.1..

"Residential Lease® shall mean that certain Agreement of
Lease dated September 4, 1986 by and between Landlord, as
landlord, and the Commission, as tenant, which has been
terminated by that certain surrender and termination agreement
dated the Commencement Date.

"Restoration® shall have the meaning provided in
Section 9.1.

"Restoration Funds® shall have the meaning provided in
Section 9.2(a). |

' "Restore®” shall have-the meaning provided in Secgtion 9.1.

"Sales Tax Exemption® shall have the meaning provided in
Section S.3(c).

"Scheduled Completion Date® shall have the meaning provided

in Section 14.4.
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"Schematics" shall have the meaning provided in
Section 14.2(D).

"Self-Help" shall have the meaning provided in
Sectijon 29.4(Db).

"Settlement Agreement® shall mean the Settlement Agreement,
dated as of June §, 1980, between New York City and the Urban
Development Corporation, as supplemented by Letter, dated June 9,
1980, from Richard A. Kahan to Edward I. Koch, and amended by
Amendment to Settlement Agreement dated as of August 15, 1986
between New York City and Landlord, as supplemented by an
Agreement for Certain Payments, dated as of June 28, 1989,

- between New York City and Landlord, amended May 18, 1990, and as
supplemented by an Agreement and Consent and a Memorandum of
Understanding, both dated December 30, 1989, and as the same may
be hereafter amended, modified or supplemented.

"Site 14" shall mean Site 14 in Battery.Park City.

"Site 14 Appraiser® shall mean the real estate appraiser

selected in the manner provided in Section 13.4.
*"Site 14 Developer® shall have the meaning provided in

Section 13.1.

"South Park® shall have the meaning provided in
Section 29.1(a).

"South Park Budget® shall have the meaning provided in

"Subleagses® shall have the meaning provided in Section 11.4.
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"Substantial Completion of the Building" or "Substantially
Complete(d) " shall have the meanings provided in Section 14.4.

"Subtenants® shall have the meaning provided in
Section 11.4.

"Tax Exemption® shall have the meaging provided in
Section 5.1(D).

"Taxes" shall mean the real property taxes assessed and
levied against the Premises or any part thereof pursuant to the
provisions of Chapter 58 of the Charter of New York City and
Chapter 17, Title B, of the Administrative Code of The City of
New York, as the same may now or hereafter be amended, or any
st&tute or ordinance in lieu thereof in wﬁole or in part, and
real property taxes which would otherwise be payable if the
Premises or any part thereof or the owner thereof were not exempt
therefrom.

"Tenant" shall mean A Living Memorial to the Holocaust:
Museum of Jewish Heritage, or any successor to its interest
hereunder in accordance with the terms ofithis_Lease.

"Tenant's Civic Facilities*® shall have the meaning provided
in Section 29.1(b). |

"Term®* shall mean the term of this Lease as set forth in
Article 2 hereof.

"Title Matters" shall mean those matters affecting title to
the Land set forth in Bxhibit C hereto.

"Trust Account” shall have the meaning provided in 5353193

12.1(3).
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"Trustee" shall mean Republic National éank, New -York head -
office, or any successor thereto designated by Landlord, to serve
as trustee with respect Eo the Trust Account pursuant to this
Lease.

"Unavoidable Delays" shall mean (i) with respect to Tenant
or its obligations hereunder, delays incurred by Tenant due to
any cause beyond Tenant's.reasonable control (but not including
Tenant's insolvency or financial condition), and (ii) with
respect to Landlord or its obligations hereunder, delays incurred
by Landlord due to anj cause beyond Landlord's reascnable control
(but not including Landlord's insolvency or financial conditionm);
in each case provided such party shall have notified the other
party not later than fourteen (14) days after such party knows or
should have known of the occurrence of same and the effects of
which a prudent Person in the position of the party asserting

such delay could not have reasonably prevented.
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ARTICLE 2
PREMISES, TERM OF LEASE AND OPTION

Section 2.1 Landlord does hereby demise and sublease to
Tenant, and Tenant does hereby hire and take from Landlord, the
Premises, together with all easements, appurtenances and other
rights and privileges now or hereafter belonging or appertaining
to the Premises, subject to the Title Matters and the Light and
Air Easement. |

TO HAVE AND TO HOLD unto Tenant, its successors and assigns,
for a term of years (the "Term®) commencing on the Commencement
Date and expiring on the 17th day of June, 2069 or om such
earlier date upon which this Lease may be terminated as
hereinafter provided (the 'gxni:agign_na;g').

| Section 2.2 Landlord does hereby grant to Tenant an

option (the "Qption") to sublease the Optioned Land on the terms
and conditions set forth in this Lease, together with all
easements, appurtenances and'othe: rights and privileges now or
hereafter belonging or appertaining to the Optiohed Land, subject
to the Title Matters and the Light and Air Easement. The Option
may be exercised by Tenant at any timayduring the Texm by notice
given to Landlord by Tepaﬁc, which notice shall (i) specify the
date on which the Option is to become effective (the effective
date specified in said notice‘is herein referred to as the
"Effective Date®) and (ii) be given by Tenant to Landlord not
less than one (1) year prior to the Effective Date (the purpose

of the one (1) year notice period being to allow Landlord
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sufficient time to make adjustments with respect'td the Optioned
Land resulting from the discontinuation of Landlord's use
thereof). As of the Effective Date, the Optioned Land shall be
deemed to have been subleased to Tenant by Landlord upon and
subject to all the terms, conditions, covemants and provisions of
‘this Lease.

Section 2.3 Notwithstanding anything to the contrary
contained in this Lease, in no event shall anf structures or
other improvément or improvements in excess of a height of
eightf—five (85) feet above grade level exist at any time on the

northerly portion of the Land shown hatched on Exhibit B or in A Z

rexcess of a height ofnéescyw% feet above g,
grade level exist at any time on the Optioned Land.
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ARTICLE - 3
RENT

Section 3.1

(a) For the period beginning on the Commencement Date/and
continuing thereafter th{syghout the Term, Tenant shall pay to
Landlord the Rental Obligation (as hereinafter defined), as
provided herein. "Rental Obligation" for any Lease Year or
portion thereof shall mean the amount, if any, by which the Base
- Rent exceeds the Civic Facilities Payment for such Lease Year or
portion thereof. The Civic Fécilities Payment shall be payable
as provided in Article 29. The Rental Obligation for any three
(3) month period of any Lease Year (a "Quarterly Period®) shall
be payable in arrears within forty;five (45f days after the end
of such Quarterly Period.

(b) As used in this Lease, the following terms shall have
the following meanings:

"Accounting Principles® shall mean, from time to time,

the then current generally accepted accounting principles,
consistently appliead.

"Bage Rept" shall mean for any particular time period
an amount equal to ten percent (10%) of the Gross Entry or
Exit Receipts during such time period, computed in
accordance with Section 3.l1l(e).

"Certified Public Accountapt® or "C.R.A." shall mean

any independent certified public accountant of recognized
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standing selected by Tenant and approved by Landlord, which
approval shall not be unreasonably withheld.

"Gross Entry or Exit Receiptg"” shall mean, as
determined in accordance with Accounting Principles, all
amounts received by or on behalf of Tenant, in the form of
cash or credit transactions, or otherwise, from fees
charged, and/or donations collected, upon or for admission
to, exit from or use of the Premises or any portion thereof,
including, without limitation, any portions of the Premises
used for a conference center, exhibition aréas, special
events or exhibits, lectures, classes, library facilities,
archives, an auditorium or facilities fox, scholarly
research. Gross Entry or Exit Receipts shall not include
amounts received by Tenant as general or off-site donations
or fees or dues paid to Tenant that constitute membership
fees.

(c) Tenant shall, at all times during the Term, provide for

a recommended donation to be collected at the public entrances to

and exits from the Premises, and/or charge an admission, exit or

use fee, for general admission to, exit from or use of the

Premises. Unless an admission, exit or use fee shall be charged,

Tenant shall at all times prominently display, at each of the

public entrances to and exits from the Building, at least one

container for the receipt of donations, identified as such,
together with a reasonably visible sign notifying persons

entering or exiting the Building of the amount ot_recommended

08/15/94\30630\010\10agt jpn.013 Article 3-2



donation and the container designated for the receipt of
donations or other contributions  from the public with respect to
general admission to, exit from or use of the Premises or any
portion thereoﬁ.

(d) The fixing of Base Rent based on a percentage of Gross
Entry or Exit Receipts shall not be deemed to constitute Landlord
'as a partner or an associate in business with, or responsible or
liable in any way for the operations of, Tenant. Landlord and
Tenant fﬁrther agree that they are not partners or joint
venturers. -

(e) (i) For the purposes of calculating Base Rent for each
Lease Year during the Term, Tenant shall deliver to Landlord as
soon as practicable after the end of each Quarterly Period but in
no event later than thirty (30) days thereafter, a statement (the
"Rental Determination Statement") with respect to such Quarterly
Period. Such Rental Determination Statement shall be prepared in
accordance with Accounting Principles, at Tenant's sole cost and
expense, and shall, in addition to setting forth the aggregate
amount of Gross Entry or Exit Receipts for such Quarterly Period,
provide a breakdown of Gross Entry or Exit Receipts based on the
total -number of individuals attending the Building on a daily and
monthly basis. The Rental Determination Statement shall be
. certified in writing by the chief financial ogficer, or if none,
the chief executive officer, of Tenant as being true, compléte
and correct. Within twenty (20) days after Landlord's requesc'
therefor, Tenant shall provide Landlord with such additional
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information in Tenant's possession concerning any such Rental
Determination Statement or certification as Landlord may
reasonably require, including all information in Tenant's
possession showing gross revenues of Tenant whether or not
included in or excluded:f;om Gross Sntry or Exit Receipfs.

(ii) Tenant shall also deliver to Landlord as soon as
practicable after the end of each Lease Year but in no event
later than one hundred twenty (120) days thereafter, a Rental
Determination Statement with respect to such Lease Year certified
as aforesaid by the chief financial officer, or if none, the
chief executive officer, of Tenant and accompanied by a report
and opinion of a Certified Public Accountant: stating that it has
performed an examination in accordance with generally accepted
auditing standards, and that such statement was prepared in
accordance with Accounting Principles and this.neise. wWithin
twenty (20) days after tandlord's request therefor, Tenant shall
provide, or cause such Certified Public Accountant to provide,
Landlord with such additional information concerning any such
Rental Determination Statement, certification or teport anad
opinion as Landlord may reasonably require.

Sectiom 3.2 Inm connection with the payment by Tenant of the
Rental dhligation, the following provisions shall apply:
(a) Tenant shall at all times keep and maintain at an
" office located in New York City books and records prepared on the
basis required under Section 3.1(e), showing in reasonable detail

the amount of Gross Exit or Entry Receipts. Unless consented to
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in writing by Landlord, such. books and records relating to any
Quarterly Period and/or Lease Year shall not be destroyed or

- disposed of for a period of six (6) years after the end of suéh
Quarterly Period and/or Lease Year, as the case may be. Landlord
or its representatives shall have the right during regulﬁr
business hours, after reasonable notiée and except as otherwise
provided under other provisions hereof, at Landlord's expense, to
examine, audit and/or photocopy all such books and records,
provided that no such audit shall be conducted more often than
once in a period of twelve (12) months unless in the prior three
(3) years, there has been an audit which disclosed an
underpayment of Rental Obligations described.in the last sentence
of Section 3.2(D).

(b) If Landlord conducts an audit of Tenant's books and
records and such audit discloses an underpayment of Rental
Obligation, or if an examination of any Rental Determination
Statement by a Certifiéd Public Accountant discloses or confirms
an underpayment of Rental Obligation, or if an arbitration
pursuaﬁt to Article 39 results in a determination of an
underpayment of Rencal.Ob;igacion,-Tenant shall pay to Landlord
within tem (10) days after'demand the amount of such deficiency,
plus interest thereon at the Prime Rate from the date upon which
such sum.was due to the date of actual payment. In addition, if
such deficiency shall be in excess of either ten thousand dollars
.($10,000f or ten percent (10%) of the amount previously paid by

Tenant, interest shall be payable under the preceding sentence at
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the Involuntary Rate rather than the Prime Rate and Tenént shali“
pay to Landlord within ten (10) days after demand all reasonable
costs incurred by Landlord in connection with such audit or
examination or arbitrationm.

{(c) If at anyvtime and for any reason there shall be a
dispute as to the determination of Bage Rent, such dispute shall
be determined by arbitration pursuant to Article 39.

Section 3.3 All amounts required to be paid by Tenant
pursuant to this Lease, ihcluding, without limitatisn, Rental
Obligation, PILOT, PILOST, Impositions and Civic Facilities
Payments (collectively, "Rental"), shall constitute rent under
this Lease and shall be paid as providéd-herein. Rental shall be
payable in currency which at the time of payment is legal tender
for public and private debts in the United States of America, and
shall be payable at the office of Landlord>set forth above or at
such other place as Landlord shall direct by notice to Tenant.
Rental shall be absolutely net to Landlord without any abatement,
deduction, counterclaim, set-off or offset whatsoever except as
specifically set forth in this Lease, so that this Lease shall
yield, net, to Landlord Rental in each year during the Term and
that Tenant shall pay'all costs, expenaesland charges of every
kind and nature relating to the Premises (except Taxes, if any,
and the cost of constructing and maintaining Landlord's Civic
Facilities) which may arise or become due or payable during or
after (but attributable to a period falling vithiu).the Tenn..

Except as otherwise expressly set forth in this Lease, Tenant's
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covenant to pay Rental aé specified herein shall be independent

of all other covenants and agreements provided in this Lease.
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ARTICLE 4
IMPOSITIONS

Section 4.1

(a) The term "Impogjtiong" shall mean the following items
imposed by any Governmental Authority (other than a Governmental
Authority acting in its capacity as Landlord and not as a
Governmental Authority): (i) personal property taxes,
(ii) occupancy and rent taxes, (iii) water, water meter and sewer
rents, rates and charges, (iv) excises, (9) levies, (Qi) license
and permit fees, (vii) service charges with respect to police
protection, fire protection, street and highway construction,
maintenance and lighting, sénitaticn and water supply, if any,
(viii) fines, penalties and other similar or like governmental
charges applicable to the foregoing and any interest or costs
with respect thereto and (ix) any and all other governmental
levies, fees, rents, assessments or tﬁxes and charges, general
and spec;al, ordinary and extraordinary, foreseen and unforeseen,
of any kind and nature whatsoever, and any interest or costs with
respect thereto (1) which at any time during the Term are, or, if
the Premigses or any part thereof or the owner thereof were not
exeﬁpc therefrom, would have been assessed, levied, confirmed,
imposed upon or would have become due and payable out of or in
respect of, or would have been charged with respect to, the
Premiseg_or’the use and occupancy thereof by Tenant or this Lease
or any other document to which Tenant is a party Creating or

transferring an interest or estate in the Premises or (2) which
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at any time during the Term are or, if the Premises or any part
thereof or the owner thereof were not exempt therefrom, would
have been encumbrances or liens on (aa) the Premises,. or (bb) the
sidewalks or streets in front of or adjoining the Premises, or
(cc) any vault (other than a vault in respect of which a utility
company is obligated to pay any charge specified above or which
is exempt from any such charge by reason of use therecf by any
Asuch utility company), passageway or space in, over or under such
sidewalk or street, or (dd) any other appurtenances of the
Premises, or (ee) any personal property (except personal property
which is not owned by or leased to Tenant), Equipment or other
facility used in the operation thereot, or (f£) the Rental (or
any portion thereof) payable by Tenant hereunder. Notwith-
standing the preceding sentence, the term "Impositions® shall not
include either Taxes or any sales or compensating use tax to the
extent that, with respect thereto, Tenant has ;aid or is required
to pay hereunder to Landlord any PILOST.

(b) Tenaﬁc shall pay to the appropriate Government
Authorities. not later than thirty (30) days prior to the Due
Date, all Impositions, or installments théreot, required to be
paid dufing the Term, provided that Tenant shall be entitled to
all exemptions or abatements, if any, that would be available to
Tenant under any law, rule, regulatiom or code which now or
hereafter grants abatements of or exemption or other relief from
Impositions. 1If, by law, any Imposition may at the option of the

taxpayer be paid in installments (whether or not interest shall
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accrue on the unpaid balance of such Imposition), Tenant, after
notice to Landlord, may exercise the option to pay the same in
such installments and shall be responsible for the payment of
such installments only, together with applicable interest, if
any, provided that all such installment gaymenta together with
applicable interest, if any, relating to periods prior to the
date definitely fixed.ih Article 2 hereof fqr the expirationvof
the Term shall be made prior to the Expiration Date.

| " ‘Section 4.2 Tenant, from time to time upon request of
Landlord, shall promptly furnish to Landlord official receipts of
the appropriate imposing'authority, or other evidence reasonably
satisfactory to Landlord, evidencing.tﬁe payment of any
Impositions required to‘be paid by Tenant hereunder.

Section 4.3 If the Premigses shall at any time become
subject to Taxes, Landlord shall pay the Taxes on or before the
—due date thereof. In no event shall Tenant be obligated to pay
Taxes. Landlord shall have the right to contest the imposition
of Taxes, and pending such contest, if permitted by applicable
law, Landlord shall not be required to pay the Taxes being so
contested, unless failure to pay same shall result in the
imminent loss or forfeiture of the Premises or the termination of
Tenant's interest under this Lease or Tenant would by reason
thereof be subject to any civil or criminal penalty or liability.
If Landlord shall exercise its right to contest the imposition of
Taxes, Lahdlor& shall promptly notify Tenant of such contest,

~and, at Tenant's request, shall deliver to Tenant copies of all
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applications, protest and other documents submitted by Landlord
to any Governmental Authority. If Landlord shall have failed ta-
pay the Taxes as required hereunder and shall not have timely
commenced a proceeding to contest same, or shall have timely
commenced a proceeding ito contest the Taxes but failure to pay
the Taxes during the pendency of such proceeding will result in
the imminent loss or forfeiture of the Premises or the termina-
tion of Tenant's interest under this Lease or Tenant Qould bf
reason thereof be subject to any civil or criminal pénalty or
liability, then Tenant may pay such unpaid Taxes together with
any interest or penalties thereon, and Tenant shall receive a
credit therefor aga;nst amounts due to Landlord hereunder.
Section 4.4 Any Imposition relating.co a period a part of
which is included within the Term and a part of which is included
in a period of time before the Commencement Date or after'the
date definitely fixed in Article 2 hereof for the expiratibn of
the Term, whether or not such Imposition shall be assessed,
levied, confirmed, imposed upon or in respect of or become a lien
upon the Premises, or shall become payable, duriné'the Term,
shall be apportioned between Landlord and Tenant as of the
Commencement Date or such date definitely fixed for the
expiration of the Term, as the case may be, so that Tenant shall
pay that portion of such Imposition which that part of fiscal
period included in the period of tim; after ;he Commencement Date
or before such date definitely fixed in Article 2 for the
expiration of the Term bears to such fiscal period, and Landlord
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shall pay the remainder thereof. Other than in respect of

' Impositions relating, in part, to a period of time before the
Commencement Date, no such apportionment of Impositions shall be
made if this Lease is terminated prior to the Expiration Date as
the result of an Event of Default.

Section 4.5 Tenant shall have the right to contest the
amount or validity, in whole or in part, of any Imposition by
appropriate proceedings diligenﬁly conducted in good faith, in

 which event, notwithstanding the provisions og Section 4.1
heréof, payment of such Imposition shall be poétponed if, and
only as long as:

(a) neither the Premises nor any part .thereof, or interest
therein or any income therefrom (except to the extent covéred by
security deposited in accordance with this Sﬁg&iﬂﬂ.ﬁﬁi) or any
other assets of or funds appropriated to Landlord would, by
reagon of such postponement or deferment, bq in imminent danger
of being forfeited or lost or subject to any lien, encumbrance or
charge, and neither Landlord nor Tenant would by reason thereof
be subject to any civil or criminal liability; and.’

(b) Tenant shall have deposited with Depository, cash or
other security reason;bly satigfactory to Landlord in the amount
so contested and’unpaid; together with all interest and penalties
in connection therewith and all charges that may or might be
assessed against or becoms a charge on the Premises or'any part

thereof in such proceedings.
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Upon the termination of such proceedings, it shall be the
obligation of Tenant to pay the amount, if any, of such
Imposition or part thereof as finally determined in such
proceedings, the payment of which may have been deferred during
the prosecution of such proceedings, together with any.costs,
fees (including attorney's fees and disbursements), interest,
penalties or other liabilities in connection therewith, and upon
such payment, or determination that no amount is due, Depository
shall return, with interest, if any, any amount deposited with it
as aforesaid, provided, however, that Depository at Tenant's
reqﬁest or upon Tenant's failure to do so in a timely manner, at
Landloxrd’s request, shall disburse said moneys on deposit with it
directly to the Governmental Authority to whom such Imposition is
payable and any remaining monies, with interest, if any, shail be
returned promptly to Tenant. If, at any time during the
continuance of such proceedings, Landlord shall, in its
reasonable opinion, deem insufficient the amount deposited as
aforesaid, Tenant, within fifteen (15) days after demand, shall
make an additional deposit of such additional sums or other .
acceptable security as Landlord may request, and upon failure of
Tenant to do so, the amount theretofore deposited may be applied
at the request of Landlérd to the payment, removal and discharge
of such Imposition and the interest and penalties in connection
therewith and any costs, fees (including attorney's fees and
disbursements) or other liability accruing in any such

proceedings, and the balance, if any, with any interest earned
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thereon, shall be returned to Tenant or the deficiency, if any,
shall be paid by Tenant to Landlord within ten (10) days 5fter
demand.

Section 4.6 Tenant shall have the right to seek a
reduction in the valuation of the Premises assessed for Taxes and
to prosecute any action or proceeding in connection therewith,

- provided that no such action or proceeding shall postpone
Tenant's obligation to pay any Imposition except in acccrdaﬁce'
with the provisions of Section 4.5.

Section 4.7 In connection with any proceeding referred to
in Section 4.5 or 4.6, Landlord, upon request by Tenant and at no
cost or expense to Landlord, shall reésonably cooperate'with
Tenant. However, Land;ord shall not be réquired to join in any
ptoceedings referred to in Sgggign_ﬁ‘i or 4.6 hereof unless the
| provisions of any law, rule or requlation at the time in effect
shall require that such proceedings be brought by or in the name
of Landlord, in which event, Landlord shall join and cooperate in
such proéeedings or permit the same to be brought in its name but
shall not be liable for the payment of any costs or expenses in
connection with any such proceedings and Tenant shall reimburse
Landlord for any and all costs or expenses which Landlord may
reasonably sustain or incur in-;onnection wi;h any such
proceedings, including reasonable attorneys' fees and

disbursements.
If the pioviaions of such law, rule or regulation at the

time in effect shall require that such proceedings be brought by
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or in the name of Master Landlord, Landlord shall use its best
efforts to cause Master Landlord to join and cooperate in such
pfoceedings or permit the same to be brought in the name of
Magter Landlord, provided Master Landlord shall not be liable for
the payment of any costs or expenses in connection with any such
proceedings and Tenant shall reimburse Master Landlord for any
and all costs and expenses which Master Landlord may reasonably
sustain or incur in connection with any such proceedings,
including reasonable attorneys' fees and disbursemencé. In the
event Tenant shall institute a proceeding referred to in
Sectiong 4.5 or 4.6 hereof and no law, rule or regulation in
effect at the time requires that such proceeéding be broughc by
and/or in the name of Landlord, Landlord, nevertheless, shall, at
Tenant's cost and subject to the reimbursement provisions
hereinabove set forth, reasonably cooperate with Tenant in such
proceeding. ]

Section 4.8 Any certificate, advice or bill of the
appropriate official designated by law to make or issue the same
or to receive payment of anj Imposition asserting non-payment of
such Imposition—shall be prima facie evidence that such
Imposition is due and unpaid at the time of the making or
issuance of such certificate, advice or bill, at the time or date

stated éherein.
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ARTICLE 5
PILOT AND PILOST

Section 5.1

(a) Except as provided to the contrary in this Sectijom 5.1,
for each fiscal year of New York City ("Tax Year”) or portion
~ thereof within the Term, Tenant shall pay to Landlord, without
notice or demand, an annual sum (each such sum being hereinafter
referred to as a "Payment in Lieu of Taxeg" or "PILOT") equal to
Taxes during such Tax Year, for such Tax Year, payable’in equal
semi-annual installments in advance on the first (1st) day of
each January and July. PILOT due for any period of less than six
(6) months shall be appropriately apportioned. Tenant promptly
shall apply to the appropriate authorities to obtain a separate
tax lot designation for the Premises and Landlord shall cooperate
with Tenant in connection therewith. The tax assessment for such
tax lot shall be the basis for calculating the amount of PILOT.
If Tenant -shall not be able to obtain a separate tax lot
desigﬁatién, Landlord and Tenant shall cooperate to obtain an
appropriate tax assessment apportionment and such apportionment
shall be the basis for calculating the amount of PILOT.

‘() Tenant shall be entitled to the amount of exemptions or
abatements, if any, that would be available to Tenant under any
law, rule, regulation or code which now or hereafter grantcs
abatements of or exemption or relief from Taxes to an owner of
comparablé real property in the Borough of Manhattan ("Tax
Exemption®), pfovided that Tenant, if it were the fee owner of
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the Premises, would comply with all requirements for such Tax
Exemption. If at any time during the Term, Tenant shall fail to
comply with any requirements for continuation of Tax Exemption,
such Tax'EXemption shall immediately end, and Tenant shall pay to
Landlord the amount of PILOT as providedgiin Section 5.1(a).

(c) On the basis of Tenant's representation and covenants
and the other provisions in Sectiong 5.4 and 5.5, and based on
laws, regulations and procedures in effect as of the date of
e#écucion of this Lease, Landlord recognizes and agréee that as
of such date, Tenant qualifies for Tax Exemption and for Sales
Tax Exemption‘and that as a result thereof, Tenant is not
required to pay, as of such date, any amount'for PILOT or PILOST,
notwithstanding any other provision of this Article 5. The
preceding sentence shall not apply, and Tenant's qualification
for Tax Exemption and Sales Tax Exemption and Tenant's
obligations to pay PILOT and PILOST shall be subject to and
governed by all other provisions of this Article 5, if and for as
long as any laws, regulations or procedures referred to in the
preceding sentence do not apply, have been changed or otherwise
are not in effect or if since the date of execution of this
Lease, any change occurs in Tenant or in Tenant's purposes,
activities or operations or in any other mét;er, which change
results or could result in a change in Tenant's qualification for
or entitlement to Tax Exemption or Sales Tax Exemption.

(d). It the-first sentence of Section 5.1(c) does not apply,

Tenant shall, in accordance with the provisions of this paragraph
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(d), obtain proof reasonably acceptable to Landlord that Tenant
would be entitled to Tax EXemption if it were the fee owner of
the Premises.

(i) Tenant shall complete and file with the
appropriate Governmental Authorities any and all forms or
applications along with any supporting documentation
necessary to obtain a certificate or other proof of Tax
Exemption, as if Tenant were the owner of the Premises.
Tenant shall take any and all actions necessary for Tenant
to maintain its qualification for such Tax Exemption. If
Tenant at any time during the Term is required to submit
additional documentation to any Govermmental Authority in -
order to maintain any Tax Exemption, then Tenant shall
promptly submit such documentation. Landlord shall sign any
form, consent or application required to be submitted ﬁo any
Governmental Authority in order for Tenant to obtéin proof
of such Tax Exemption, provided that Landlord shall have a
reasonable opﬁortunity to review such form, consent or
application, and provided that the intorﬁation conta;ned
therein is accurate. Tenant shall promptly reimburse

- Landlord for all costs or expenses which Landlord may
sustain or incur while acting pursuant to this
Section S.1(b) (1) or Section 5.3(b).

(i1) 1If the appropriatq:Go;ernmenta; Authorities,

soléIy because Tenant is not the fee owner of ;he Premises,

refuse to process and review any forms or applications for
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Tax Exemption filed by Tenant pursuant to Section 5.1(4) (i)
or refuse to exercise jurisdiction over any application
filed by Tenant pursuant to Section 5.1(d) (i), then Tenant
shall be entitled to such exemption or abatémenﬁ, for
purposes of this Article S5, only if Tenant delivers to
Landlord, at Tenant's sole expense, an opinion of counsel,
wﬁich opinion and counsel shall be reasonably satisfactory
to Landlord, to the effect that Tenant would be entitled to
Tax Exemption. Promptly upon request from Landlord, Tenant
shall reimbursé Landlord for Landlord's eﬁpenses incﬁrred in
connection with this Section 5.1(4) (ii).
Section 5.2
(a) Tenant shall continue to pay the full amount of PILOT
required under Section 5.1 notwithstanding that Tenant may have
instituted tax assessment reduction or other actions or
proceedings pursuant to Segtion 4.6 to reduce the assessed
valuation of the Premises or any portion thereof. If any such
tax reduction or other action or proceeding shall result in a
final determination in Teﬁant's favor, Tenant shall be entitled
to a credit against future PILOT to the extent, if any, that the
amount previously paid on account of PILOT for the Tax Year for
which such final deterﬁination was made exceeds the PILOT for
said Tax Year. If at the time Tenant is entitled to receive such
a credit New York City is paying interest on refunds of Taxes,
‘Tenant's credit shall include interest at the rate then being

paid by the City on such refunds of Taxes. In no event, however,
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shall Tenant be entitled to any refund of any such excess from
Landlord.

(b) If New York City shall, for any reason, fail to
determine the assessed value of the Premises for any Tax Year
during the Term, such assessed value shall be determined in
accordance with the procedures set forth in Article XVII of the
Master Leaae,rprovidedvthat, in making such determination, the
appraisers shall take into consideration the eqﬁalization rates
then applicable to comparable properties situated in the Borough
of Manhattan, as well aa‘ény limitations on increases in assessed
value for such comparable propertiea'prescribed by applicable
law. Landlord shall and shall cause Master Landlord to permit
Tenant and Tenant's representatives and witnesses, at Tenant's
cost and expense, to participate in such procedures. Landlord,
as tenant under the Master Lease, shall appoint as its appraiser
under the Master Lease an appraiser designated by Tenant,
provided the appraiser so designated is qualified to act as such
pursuant to'the Master Lease, and Tenant shall pay thé fees and
- expenses payﬁble by Landlord as such tenant in respect of the
Premises pursuant to Section 17.02 of the Master Lease.

Section 5.3

(a) Except as provided to the contrary in Sectiong S5.1(C)
and 5.3(¢c), Tenant acknowledges that by reason of the ownership
by Landlord of the Building and all materials to be incorporated
in the éﬁilding as provided in Section 14.6, certain sales and

compensating use taxes will not be incurred in connection with
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the construction of the Building. Tenant shall pay to Landlord,
as'payments in lieu of sales or compensating use taxes, an amount
equal to the sales and compensating use taxes that would
otherwise be payable if Landlord were not the owner of the
Building and all materials to be incorporated in the Building
(each such sum being hereinafter referred to as a "Payment in
Lieu of Sales Taxeg" of "PILOST") during the year that such sales
and compensating use taxes would have been incurred. PILOST |
shall be payable to Landlord within thirty (30) days of the date
that such sales and compeﬁsating use taxes would be due and
payable to the person required to collect such taxes if Landlorad
were not the owner of the Building wiﬁh all materials to be
incorporated in the Building.

(b) All amounts required to be paid by Tenant pursuant to
this Section 5.3 shall be deemed to be Rental. If Tenant is
compelled by any Governﬁental Authority to pay any sales or
compensating use tax in respect of materials incorporated (or to
be incorporated) in the Building and as to.which Tenant
previously has made to Landlord payments in lieu of such taxes,
Landlord shall permit Tenant to credit against the next
succeeding monthly installment(s) of Rental Obligation an amount
equal to the amount of such taxes (including interest and
penalties) which Tenant has been compelled to pay, provided that
(1) each Construction Agreement contains the provision set forth
in Section 14.6(b), (ii) Tenant has notified Landlord prior to

payment of such taxes and promptly upon receipt of notice of

08/15/94\30630\010\10agt jpn. 013 Article 5-6



claim that a claim has been made therefor; (iii) Tenant has
provided Landlord with written evidence reasonably satisfactory
to Landlord of such payment, (iv) if permitted by applicable law,
Landlord has the opportunity to contest the imposition of same
provided that neither Tenant's interest in the Premises nor any
income derived by Tenant therefrom would, by reason of such
contest, be forfeited or lost, or subject to any lien,
encumbrance or charge, and Tenant would not by reason therecf be
subject to any civil or criminal liability, and (v) in no event
shall the credit allowed to Tenant hereunder exceed the amount of
PILOST actually paid to Landlord pursuant to Segtion S.3(a).
Tenant,lupon request by Landlord and at no. cost or expense to
Tenant, shall cooperate with any effort by Landlord to establish
that, by reason of ownership of the Buildiné by Landlor&,.no
sales or compensating use tax is payable in respect of materials
incorporated (or to be incorporated) in the Building.

(c) Tenant shall be entitled to the amount of exemptions or
abatements or other relief with respect to PILOST, if any ("Salea
Tax Exemption®), available to Tenant under any law, rule,
regulation or code, including New Yprk State Tax Law
Section 1116(a) (4) and Section 11-2007 of the New York City
Administrative Code, which now or hereafter grants abatements of
or exemption or other relief tfcm sales and compensating use
-taxes to a not-for-profit organiza;ioﬁ, provided that Tenant
shall otherwise comply with all requirements of such law, rule,

regulation or code.
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Section 5.4 Tenant hereby represents to Landlord that
Tenant would qualify for Tax Exemption if Tenant were the owner
of the Premises and that Tenant qualifies for Sales Tax
Exemption. Tenant shall take any and all actions necessary for
Tenant to maintain such qualification as described in the
preceding sentence. Tenant shall promptly notify Landlord of any
revocation of such qualification or the existence of any grounds
therefor. Tenant shall, prior to Commencement of Construction
and thereéfter promptly upon request by Landlord, provide
Landlord with any certificate or other evidence satisfactory to
Landlord of Tenant's entitlement to Tax Exemption and Sales Tax
Exemption.

Section 5.5 Tenant shall promptly notify Landlord of any
change in any requirements for Tax Exemption and of any change in
any requirements for Sales Tax Exemption, provided that Tenant
has notice or knowledge of such change. Tenant shall also
promptly notify Landlord of the occurrence of any change in
Tenant or in its purposes, activities or operations, or the
occurrence of any other event, that could result in a change in
Tenant's qualification for or entitlement to Tax Exemption or
Sales Tax Exempcibn, including ﬁithout limitation, any change in
the purpose of Tenant as such purpose is described in Tenant's
incorporation documents and bylaws, the application of any part
of Tenant's income or earnings to the benefit of any private
" individual or officer, director or owner of Tenant, any activity

by Tenant to influence legislation or any participation or
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intervention by Tenant in any political campaign on behalf of any
candidate for public office, or any use of the Premises for any
purpose other than Museum Uses. Unless Tenant, in connection
with any such change, has obtained a determination from the
appropriate Governmental Authorities regarding Tenant's:
entitlement to Tax Exemﬁtion or Sales Tax Exemption, taking into
account such change, Landlord shall be permitted at any time
during the Term to notify any Governmental Authority of such
change and request a determination concerning the effect_thereof»
on Tax Exemption or Sales Tax Exemption. If no such
determination is available from the appropriate Governmental
Authorities with respect to Tax Exemption, either because they
fail or'retuse to exercise jurisdiction dve;.such request or
requests made by Tenant or Landlord, or otherwise, then Tenant
vshall be entitled to Tax Eiemption only if Tenant delivers to
Landlord, at Tenant's sole expense, an opinion of counsel, which
opinion and counsel shall be reasonably satisfactory to Landlord,
to the effect that if it were the fee owner of the Premises,
Tepant would continue to be entitled to such Tax Exemption.
Promptly upon request from Landlord, Temant shall reimburse

Landlord for its reasonable expenses incurred in connection with

this Section 5.5.
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ARTICLE 6
DEPOSITS FOR IMPOSITIONS

Section 6.1

(a) In order to assure the payment of all Impoéitions,
Tenant, upon the demand of Landlord at any time after tﬁe
occurrence of an Event of Default hereunder, shall depcsit with
Depository on the first (1st) day of each month during the Term,
an amount equal to one-twelfth (1/12th) of the annual Impositions
then in effect.

(b) If at any time the monies so deposited by Tenant shall
be insufficient to pay in full the next installment of
Impositions then due, Tenant shall deposit-the amount of the
insufficiency with Depository to enable Depository to pay each
installment of Impositions at least ten (10) days prior to the
Due Date thereof. '

(c) Depository shall hold the deposited monies in a special
account for the purpose of paying the charges for which such
amounts‘have been deposited as they become due, an¢ Depository
shall apply the deposited monies for such purpose not later than
the Due Date for such.ch?rges. Amounts in such special account
shall bear interest to the extent consistent with applicable laws
and the practices of Depository.

(d) 1If at any time the amount of any Imposition is
increased and the monthly deposits then being made by Tenant
under this Section 6.1 would be insufficient to pay such
Imposition no later than ten (10) days prior to the Due Date
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thereof, the monthly deposits shall thereupon be increased and
Tenant shall deposit immediately with Depository sufficient
monies for the payment of the increased Imposition. Thereafter,
the monthly payments shall be adjusted so that Depository shall
receive from Tenant sufficient monies to pay each Imposition at
least ten (10) days prior to the Due Date of such Imposition.

(e) Deposited monies for Impositions may be held by
Depository in a single bank account. Depository shall not be
obligated to use monies deposited for the payment of an
Imposition not yet due and payable for the payment of an
Imposition that is due and payable. Depository shall, at ’
Landlord's option and direction and if Tenahc shall fail to make
any payment or perférm any obligation required under this Lease,
use any monies deposited pursuant to Article 4 or § for any item
for the payment of any Rental.

(£) If this Lease shall be terminated by reason of any
Event of Default or if dispossession occurs pursuant to
Section 27.3(b) all deposited monies under this Article 6 then
held by Depository shall be paid to and applied by Landlord in
payment of any and all sums due under this Lease and Tenant shall
promptly pay the resulting deficiency.

(g) Any interest paid on monies deposited pursuant to this
A:;isl§_§ shall be applied pursuant to the foregoing provisions
against amounts thereafter becoming due and payable by Tenant.

(h) Anything in this Article 6 to the contrary
notwithstanding, if the Bvent of Default which gave rise to
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Landlord having demanded that Tenant make depegits under thig

Section 6.1 shall have been cured by Tenant, then, upon the
demand of Tenant, provided that Tenant is not then in Default
under this Lease, all monies deposited under this Article 6 then
held by Depository, with the interest, if any, accrued thereon,
shall be returned to Tenant and Tenant shall not be required to
make further depoaitg under this Article 6 unless and until there
shall occur a subgsequent Event of Default and Landlord shall make
demand upon Tenant to make deposits for Impositions.

Section 6.2 If Landlord ceases to have any interest in
the Premiges, Landlord shall transfer to the Person who acquires
such interest in the Premises, all of Lagdlord's rights with
respect £§ the deposits madespursuaqé to Section 6.1. Upon such
transfer and notice thereof tg-Ten%ﬁt, the transferér shall. be
released from all liability with respect thereto, such transferee
shall be deemed to have assumed from and after the date of such
transfer all of Landlord's obligétions.with respect to such
deposits ané Tenant shall look solely to the traﬁsferee with
respect thereto. The provisions hereof shall apply to each

successive transfer of the deposits.
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ARTICLE 7
[INTENTIONALLY OMITTED]
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ARTICLE 8
INSURANCE
Section 8.1
(a) Tenant shall, at all times from and after Substantial
Completion of the Building and thereafter throughout the Term:
(i) keep the Premises and contents insured under an "All
Risk of Physical Loss" form of policy, including, without
limitation; coverage for loss or damage by water, flood,
subsidence and earthquake and including fine arts- floaters
where applicable, valuable papers and recbrda coverage
including costs to restore information contained in such
valuable papers and records, electronig data processing
insurance for equipment and media, including costs to
restore information contained in such media; such insurance
to be written on an "Agreed Amount" basis, with full
replacement costs, with the replacement value of the
Premises to be determined from time to time, but not less
frequently than required by the insurer and in any event at
least once every three (3) years, it being agreed that no
omission on the part of Landlord to request any such
.determination shall relieve Tenant of its obligation to
determine the replacement value thereof (in the absence of
such valuation, the FM (Factory. Mutual) or IRI (Industrial

Risk Insurers) Indices will be applied);
(ii) ° provide and keep in force commercial general liability

insurance against liability for bodily injury, death and
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propgrty damage, it being agreed that such insurance_shall
(A) be in an amount as may from time to time be reasonably
required by Landlord, but not less than twenty million
dollars ($20,000,000) combined single limit inclusive of
primary, umbrella and following form excess policiés for
liability for bodily injury, death and property damage, (B)
include the Premises and all streets, alleys, sidewalks,
curbs, passageways, open spaces or mapped public parkland
adjoining or appurtenant to the Premises and under Tenapt's
control, (C) be of é blanket contractual nature and shall
contain an agreement by the insgrer to indemnify and hold
harmless Landlord and Master Landlord from andvagainsc all
cost, expense and/or liability (including, without
limitation, attorneys' fees and disbursements) arising out
of or based upon any and all claims, accidents, injuries and
damages mentioned in Article 22 and arising from or
attributable to-Tenant's negligence or any other risk
coveréd by such general liability insurance, and (D) also
provide the following protection:

(1) blanket automatic contractual liability to include

bodily injury to others assumed by Tenant;
(2) water @amage legal liability; and
(3) all coverages formerly provided under the broad
form comprehensive general liability endorsement

must be provided;
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(iii) provide and keep in force workers' compensation, New
York State disability and otherrstatucory New York State
inéurance for all persons employed by Tenant at or in
connection with the Premises;

(iv) provide and keep in force on an "Agreed Amount" basis
rent.insurance ontgﬁ "All Risk of Physical Loss" basis in an
amount not less than one (1) year's current Rental
Obligation and PILOT (but no less than one hundred thousand
dollars ($100,000) in the first Lease Year increased each
Lease Year by two percent (2%) over the amount in the
preceding Lease Year) and Civic Facilities Payment ("Rent
insurance");

(v) provide and keep in force sprinkler leakage insurance
if a sprinkler system shall be located in any portion of the
Premises and if such system is not covered by the insurance
required to be provided and kept in force pursuant to
Section 8.1(a) (1)), which sprinkler leakage insurance shall
be in amounts approved by Landlord, which approvai shall not
be unreasonably withheld;

(vi) provide and keep in force boiler and machinery
insurance in an amount as may from time to time be
reagsonably determined by Landlord but not less than
replacement value of the equipment per accident on a
combined basis covering direct property loss and loss of
income and covering all steam, mechanical and electrical

equipment, including without limitationm, all boilers,
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unfired pressure vessels, air conditioning equipment,

elevators, piping and wiring;

(vii) provide and keep in force automobile liability

insurance for all owned, non-owned, leased, rented and/or

hired vehicles insuring against liability for bodily injury
and death and for progerty damage in an amount as may from
time to time be reasonably determined by Landlord but not
less than five million dollars ($5,000,000) combined single
limit; and

(viii) provide and keep in force such other insurance in

such amounts as may from time to time be'reasonably required

by Landlord against such other insurable hazards as at the
time are commonly insured against by pfuden: owners of like
buildings and improvements. . »

(b) All insurance provided by Tenant as required by
Section 8.1(a) shall be'primary to all other applicable insurance
coverages and shall name Tenant as named insured and Landlord and
Master Landlord as additional insureds to the extent, where
applicable, of their respective insurable interests in the
Premises. The coverage provided by Tenant as required by
Sections 8.1(a)(4), 8,1(a) (44), 8.1(a)(v), 8.1(a)(vi) and
8.1(a) (vii) also shall name each mortgagee referenced in the
Master Lease as an insured under a stendard mortgage clause,

- provided, however, any loss payable thereunder shall be payable
as provided in this Lease. A joint loss agreement endorsement

~ shall be obtained from each insurer providing insurance pursuant
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to Section 8.1(a)(j) and 8.1(a)(vi) if such insurance is being
provided by more than one insurer.

Section 8.2

(a) The loss under all policies required by any provision
of this Lease insuring against damage to the Premises by fire or
other casualty shall be payable to Depository, except that
amounts of less than three hundred and f£ifty thousand dollars
($350,000) shall be payable in trust directly to Tenant for
aﬁplication to the cost of Restoration in accordance with
Article 9 hereof. Such amount shall be adjusted on the fifth
(5th) anniversary of the Commencement Date and on each fifth
(5th) anniversary of the date on which an a?justment is made
pursuant to this Section 8.2(a) by adding to'three'hundred and
fifty thousand dollars ($350,000) an amount equal to the product
of (x) three hundred and fifty thousand dollars ($350,000) and
(y) the percent of increase, if any, in the Consumer Price Index
for the month in which the applicable anniversary date occurs
- over the Consumer Price Index for the month in which the
Commencement Date occurs. Any dispute as to the calculation of
such adjustment shall be determined by arbitration pursuant to
Article 39. Rent insurance shall be carried in favor of
Landlord, but the proceeds thereof to the extent required
hereunder shall be paid to Depository and shall be applied to the
Rental payable by Tenant under this Lease until completion of

such Restoration by Tenant.
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All insurance required by any provision of this Lease shall
be in such form and shall be issued by such responsible companies
as are rated A X 11 or better by A.M. Best Company, are
authorized to do business in the State of New York and are
otherwise reasonably acgeptable to Landlord. All policies
referred to in this Lease shall be procured, or caused to be
procured, by Tenant, at no expense to Landlord,'and for periods
of not less than one (1) year. Subject to Sectiopn 8.4 hereof;
duplicate originals of such policies shall be delivered to
Landlord immediately upon receipt from the insurance company or
companies, together with proof satisfactory to Landlord that
their current installment of the premiums thereon have been paigd,
provided that Landlord shall not, by reason of custody of such
policies, be deemed to have knowledge of the contents thereof.
New or renewal policies replacing any policies expiring during
the Term or duplicate originals thereof, shall be delivered as
aforesaid #t least ten (iO) days before the date of expiration,
together with proof satisfactory to Landlord that the full
premiums thereon have been paid, or if such proof has been s0
delivered, the replacement policy may be delivered within ten
(10) days after such expiration date. Premiums on policies may
be paid in installments or otherwise financed, provided that such
payment or financing does not result in any right or privilege of
surrendering or cancelling the policies or reducing the amount of

loss payable thereunder.

08/15/94\30630\010\ 10agt jpn. 013 Article 8-6



(b) Ténant and Landlord shall cooperate in connection with
the collection of any insurance moneys that may be due in the
event of loss and Tenant and Landlord shall execute and deliver
such proofs of loss and other instruments as may be required for
the purpose of obtaining the recovery of any such insurance
moneys. Tenant shall promptly reimburse Landlord for any and all
reasonable costs or expenses which Landlord may sustain or incur
in connection therewith.

(¢) Tenant shall not carry separate insurance (bther than
personal injury liability insurance) concurrent in form or
contributing in the event of loss with that required by this
Lease to be furnished by Tehan:, unless Landrord and Master
Landlord are included therein as naﬁed insureds with loss payable
as provided in this Lease. Tenant immediately shall notify
Landlord of the carrying of any such separate insurance and shall
cause the policies therefor or duplicate originals thereof to be
delivered as required ih this Lease.

(d)‘ All property insurance policies as required by this
Lease shall provide in substance that all adjustments for claims
with the insurers in excess of three hundred and fifty thousand
dollars ($350,000) (as such amount shall be increased as provided
in Section 8.2(a)) shall be made with Landlord and Tenant. Any
adjustments for claims with the insurers involving sums of less
than three hundred and fifty thousand dollars ($350,000) (as such
amount shall be increased as provided in Sgg;ign_aﬁzial) shall be

made with Tenant.
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(e} All Rent Insurance shall provide in substance that all
adjustments for claims with the insurers shall be made with
Landlord and Tenant. _

(£) Tenant shall not violate or permit to be violated any
of the conditions or provisions of any insurance poliéy required
hereunder, and Tenant shall perform and satisfy or cause to be
performed and satisfied the requirements of the companies writing
such policies. .

(g) Each policy of insurance required to be obtained by
Tenant as herein prcvided'éhall contain to the extent obtainable
at reasonable cost (i) provisions to the effect that no omission
or negligence of Tehanc or any other hamed.gnsuredAshall atfec:
or limit the obligation of the insurance coﬁpany to pay the |
amount of any loss sustained, and to the effect that no act or
any violation of warranties, declarations or conditions by Tenant
or any other named insured shall affect the coverage afforded to
any named insured other than Tenant, (ii) an agreement by the
insurer that such policy shall not be cancelled or modified
without at least thirty (30) days' prior written notice to
Landlord, (iii) an,agrgemené that the coverage afforded by the
insurance policy shall not be affected by the performance of any
work in or about the Premises or the occupation or use of the
Premises as permitted under this Lease, (iv) a waiver by the
insurer of any claim for insurance péemiums against Landlord or
any named inéured other than Tenant, and (v) a waiver of

subrogation by the insurers of any right to recover the amount of
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any loss resulting from the negligence of Tenant, Landlord, their
agents, employees or licensees. |

(h) All liability insurance required to be provided and
kept in force by Tenant under this Lease shall be written on an
"Occurrence" basis, proﬁided, however, that if (i) a basis other
than such "Occurrence" basis shall be adopted throughout the
insurance industry and (ii) such other basis shall be accepted by
most prudent owners of like buildings and improvements, then
Ténant may provide and keep in force liability insurance written
on such other basis satiéfactory to Landlord.

Section 8.3

(a) Tenant, on the demand of Landlord’ after the occurrence
of an Event of Default hereunder, shall deposit with Depository
on the first (1st) day of each month during the Term, an amount
equal to one-twelfth (1/12th) of the annual insurance premiums
required to be carried by Tenant hereunder, as estimated by
Landlord. If at any time the insurance premiums shall be
increased.or Landlord receives information that the insurance
premiums will be increased, and the monthly deposits being paid
by Tenant under this Section 8.3(a) would be insufficient to pay
such ‘insurance premiums ten (10) days prior to the due date, the
monthly deposits shall thereupon be increased and Tenant shall,
within fifteen (15) days after Landlord's demand, deposit with
Depository.éufficient monies for the payment of the increased
insuraﬁce'premiums. Thereafter, the monthly deﬁosits shall be

adjusted so that Depositbry shall receive from Tenant sufficient
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monies tO pay the insurance premiums at least ten (10) days
before the insurance premiums become due and payable.

(b) Anything in Section 8.3(a) to the contrary
notwithstanding, if the Event of Default which gave rise to
Landlord having demanded that Tenant make deposits under
Section 8.3(a) shall have been cured by Tenant, then, upon the
demand of Tenant, provided that Tenant is not then in Default
under this Lease, all monies deposited under Section 8.3(a) then
held by Depository, together with the interest, if any, accrued
thereon, shall be returned to Tenant and Tenan£ shall not be
required to make further deposits under Section 8.3(a) unless and
until there shall occur a subsequent Event of Default and |
Landloxd shall make demand upon Tenant to make deposits under
Section 8.3(a).

‘ Section 9.4 The insurance required by this Lease, at.the
option of Tenant, may be effected by blanket or umbrella policies
.iseued to Tenant covering the Premises and other properties owned
or leased by Temant, provided that the policies otherwise comply
with the provisions of this Lease and specifically allocate to
the Premises the coverages required hereby, without possibility
of reduction of insurance coverage by reason of, or damage to,
any cher premises named therein, and if the insurance required
by this Lease shall be effected by any such blanket or umbrella.
policies, Tenant shall furnish to Landlord cer;itied copies or
duplicate originals of such policies in place of thg originals,

with schedules thereto attached showing the amount of insurance
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affordedyby,such policies applicable: to the Premises, and in
addition, within thirty (30) days after the filing thereof with
any insurance ratemaking body, copies of the schedule of aill
improvements affected by any such blanket or umbreila policy of
insurance. .

Section 8.5 Notwithstanding anything herein contained to
the contrary, in addition to the insurance required to be
maintained by Tenant under this Article 8, Tenant shall provide

~and keep in force insurance of the type and at least in the

amounts required under the Master Lease.
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ARTICLE 9
USE OF INSURANCE PROCEEDS

Section 9.1

(a) If all or any part of any of the Premises shall be
destroyed or damaged in whole or in part by fire or other
casualty (including any casualty for which insurance was not
obtained or cbtainable) of any kind or nature, ordinary or
extraordinary, foreseen or unforeseen, Tenant shall>give to
Landlord prompt notice thereof and shall furnish Landlord with an
estimate of the cost of repairs, alterations, restorations,
replacements and rebuilding (collectively, "Restoration®)., which
estimate shall be prepared by a licensed pr?fesaional engineer or
registered architect approved by Landlord, wﬁich approval shall
not be unreasonably withheld. Landlord shall be entitled at its
election after reasonable notice to Tenant, and at Landlord'é
éost and expense, to engage a licensed professional engineer or
registered architect to prepare its own estimate of the cost of
such Restoration. If there is any dispute as to the estimated
cost of the Restoration, such dispute shall be resolved by
arbitration in accordance with the provisions of Article 33.

(b) After any destruction of or damage to the Premises as
described'in Section 9.1(a), Tenant shall, at Tenant's sple cost
and expense, whether or not such damage or destruction shall have
been insured, and whether or not insurance proceeds, if any,
shall be.sufficient for the purpose of such Restoration, with

reasonable diligence (subject'to Unavoidable Delays) repair,
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alter, restore, replace and rebuild (collectively, "Regtore") the
same, at least to the extent of the value and as nearly as
possible to the condition, quality and class of the Premises
existing immediately prior to such occurrence, with such changes
or alterations as Tenaﬂp, with the consent of Landlord, which
consent shall not be un?gésonably withheld, shall elect to make,
provided that, after the Restoration, the Premises are in
conformity with the Master Development Plan and the Design
Guidelines. Landlord in no event shall be obligated to Restore
the Premises or any portion thereof or to pay any of the costs or
expenses thereof. If Tenant shall fail or neglect to Restore
with reasonable diligence (subject to Unavq#?able Delays) the
Premigses or the portion thereof sp‘damaged'or destroyed, or
having so commenced such Restoration, shall fail to complete the
same with reasonable diligence (subject to Unavoidable Delays) in
accordance with the terms of this Lease, or if prior to the
completion of any such Restoration by Tenant, this Lease shall
expire or be terminated for any reason, Landlord may, but shall
not be required to, complete such Restoration at Tenant's
expense. Each such Restoration shall be done in accordance with
the provisions of this Lease. Tenant shall account to Landlord
for all amounts spent in connection with any Restoration which
was undertaken, and if this Lease shall expire or be terminated
prior to the completion of any Restoration, Tenant shall pay over
to Landlord, within fifteen (15) days after demand, the

remainder, if any, of all Restoration Funds. Tenant's
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obligations under this Section 9.1 shall survive the expiration
or termination of thisg Lease.

Section 9.2

(a) Subject to the provisions of Sections 9.3, 9.4 and, if
applicable, 9.5, Depository shall pay over to Tenant from'time to
~ time, ﬁpon the following terms, any monies which may be received
by Depository from insurance provided by Tenant or cash or the
. proceeds of any security deposited with Depository pursuant to
Section 9.5 (collectively, the "Restoration Funda"); provided,
however, that Depository, before paying such moneys over to
Tenant, shall be entitled to reimburse itself and Landlord
thérefrom-to the extent, if any, of the necessary, feasonable and
proper expenses (including reasonable attorney's fees) paid or
incurred by Depository and Landlord in the collection of such
monies. All Restoration Funds paid by Depository to Tenant, as
herein provided, shall be used solely for the purpose of the
Restoration until the Restoration is completed and fully paid
for. |

(b) Subject to the provisions of sggnigng_z*a, 9.4 and, if
applicable, 3.5, the Restoration Funds shall be paid to Tenant in
instdllments as the Restoration progresses, upon application to
be submitted by Tenant to Depository and Landlord showing the
cost of labor and materiala'pufchased and delivered to the
' premises for incorporation in the Restoration, or incorporated
therein since the last previous application, and due and payable

or paid by Tenant. If any vendor's, mechanic's, laborer's, or
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materialman's lien is filed against the Premises or any part
thereof, or if any public improvement lien relating to the
Restoration of the Premises is created or permitted to be created
by Tenant and is filed against Landlord, or any assets of, or
funds appropriated to, Landlord, Tenant shall not be entitled to
receive any further installment until such lien is satisfied or
discharged (by bonding or otherwise). Notwithstanding the
foregoing, subject to the provisions of Section 9.2(¢), the
existence of any such lien shall not preclude Tenant frbm
receiving any installment of Restoration Funds, provided such
lien will be discharged with funds from such installment.

(e) The amount of.any installment to bé& paid.to Tenant
under Sgggign_gﬁzinl shall be (i) the product of (x) thg total
Restoration Funds and (y) a fraction the numerator of which is
all costs incurred by Tenant in the Restoration in accordance
with this Lease, not including ail payment retention with
contractors performing the Restoration, which payment retention
shall not be less than ten percent (10%) until completion of
fifty percent (50%) of the Restoration and the denominator of
which is the total estimated cost of the Restoration, determined
in accordance wiﬁh Section 9.1(a), less (ii) all payments
theretofore made to Tenant out of the Restoration Funds.

(d) Upon completion of and payment for the Restoration by
Tenant, the balance of the Restoration Funds shall be paid over

to Tenant.
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(e) Notwithstanding the foregoing, if Laﬁdlord makes the
Restoration at Tenant's expense, as provided in Section 9.1, then
Depository shall pay over the Restoration Funds to Landlord, upon
request, to the extent not previously paid to Tenant pursuant to
this Section 9.2, and Téaant shall pay to Landlord, within ten
(10) days after demand, any sums in excess of the portion of the
Restoration Funds received by Landlord necessary to complete the
Restoration.  Upon completion of the Restoration, Landlord shall
deliver to Tenant a certificate, in reasonable detail, setting
forth the expenditures made by Landlord for such Restoration.

Section 9.3 The following shall be conditions precedent
to each payment made to Tenant as provided ih Section 9.2 above:

(a) there shall be suhmitted to Depository and Landlord the
certificate of the aforesaid engineer or architect approved by
Landlord pursuant to Section 9.1(3) stating that (i) the sum then
requested to be withdrawn either has been paid by Tenant or is
due énd payable to contractors, subcontractors, materialmen,
engineers, architects or other Persons (whose names and addresses
shall be stated) who have rendered or furnished services or
ﬁaterials for the work and giving a brief description of such
services and materials and the principal subdivisions or
categories thereof and the éeveral amounts so paid or due to each
of said Persons in respect thereof, and stating in reasonable
detail the progress of the work up to the date of said
certificate, (ii) no part of such expenditures has been or is

being made the basis, in any previous or then pending
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: requisitioﬁ, for the withdrawal .of the Restoration Funds or has
been made out of the Restoration Funds received by Tenant, (iii)
the sum then requested does not exceed the value of the services
and materials described in the certificate, and (iv) the balance
of the Restbration Funds held by Depository will be sufficient
upon completion of the Restoration to pay for the same in full,
and stating in reasonable detail an estimate of the cost of such
completion;

(b) there shall be furnished to Landlord a certificate of a
title insurance company reasonably satisfactory to Landlord, or
other evidence reasonably satisfactory to Landlord, showing that
there has not been filed any vendor's, mecQayic's, laborer's or -
materialman's statutory or other similar lien affecting the
Premiges or any part thereof, or any public improvement lien with
respect to the Premises or the Restoration affecting Landlord, or
the assets of, or funds appropriated to, Landlord, which has not
been discharged of record (by bonding or otherwise) except such
as will be discharged upon payment of the requisite amount out of
the sum then requested to be withdrawn; and

(c) at the time of making such payment, there is no
existing and unremedied Event of Default on the part of Tenant.

Section 9.4 |

(a) If any loss, damage or destruction occurs, the-
estimated cost of Restoration of which equals or exceeds three
hundred "and fifty thousand dollars ($350,000)- in the aggregate,
determined as provided in Section 9.1(a) (as such émount shall be’
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increased as‘provided ini§eg§19g 8.2(a)), Tenant shall furnish to
Landlord the following: |
(1) at least thirty (30) Business Days prior to
commencement of such Restoration, complete plans and
specifications for the Restoration, prepared by a licensed
professional engineer or registered architect approved by
Landlord, which approval shall not be unreasonably withheld,
together with the approval thereof and any required permits
issued by any Governmental Authority with respect to the
' Rescoration, all of the foregoing to be subject to |
Landlord's review and approval for contcrmity with the .
Master Development Plan and the Design'éuidelines; all such
plans and specifications and other materials for the
Restoration shall become the sole and absolute property of
Landlord if for any reason this Lease shall be terminated;
(i1) at least ten (10) Business Days prior to

commencement of such Restoration, (x) a contract reasonably
satisfactory to Landlord in form assignable to Landlorgd,
made with a reputable and responsible contractor approvéd by
Landlord, which aéproval shall not be unreasonably withheld,
providing for the completion of the Restoratiom in
accordance with the plans and specifications referred to in
the preceding clause (i), as approved by Landlord, and
(y) payment and performance bonds in forms agd by sureties
satisfactory to Landlord, naming the contractor as obligor

and Landlord and Tenant, as obligees, each in a penal sum

08/15/96\30630\010\10agt jpn.013 Article 9-7



equal to no less than the estimated cost of the Restoration,
or, in lieu thereof, such other security és shall be
reasonably satisfactory to Landlord; and

(iii) at least ten (10) Business Days prior to
commencement of such Restoration, an assignment to Landlord
of the contract so furnished and t®e bonds, if any, provided
thereunder, such assignment to be duly executed and
acknowledged by Tenant and by its terms to be effective only
'upon the occurrence of an Event of Default under‘this Lease
or upon Landlord's-re-entfy upon the Premises following an
Event of Default prior to the complete performance of such

contract, such assignment also to include the benefit of all

Ty

payments made on account of said contract including pafments

made prior to the effective date of such assignment. |

(b) Regardlesé of the cost or the estimated cost of any
Restoration, to the extent tﬁat any Restoration involves work on
the exterior of the Building or a change in the height, bulk or
setback of the Building from the height, bulk or setback existing
immediateiy prior to the damage or destruction, or any change to
the interior of the Building that affects the size, types of
possible use, or character of the Public Areas, or in any manner
rel;ting to or affecting compliance with the Master Development
Plan or the Design Guidelines, or, inm the event such Restoration
is commenced within ten (10) years from the date the Building
shall have been Substéntially Compleied, the Construction

Documents and "as built" plahs, then Tenant shall furnish to
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Landlord at least thirty (30) Business Days prior to commencement
of the Restoration a complete set of plans and specifications for
the Restoration, as provided in Section 9.4(a) (i), and all of the
provisions of Section 9.4(a) shall apply to sucthestoration.

(¢) In the event Tenant shall desire to modify the plans
and specifications which Landlord theretofore has approved
pursuant to Section 9.4(3) (i), or pursuant to Section 9.4(bh) with
respect to, or which will in any way affect, any aspect of the
exterior of the Building, the height, bulk or setback.of the
Building or tpe interior of the Building relating to the size,
types of possible uée, or character of the Public Areas, or which
will affect compliance with the Design Guiddlines or the Master
Development Plan, or, in the event such Restoration is ;ommenced
within ten (10) yearb from the date the Building shall have been
Substantially Completed, the Construction Documents and "as
built" plans, Tenant shall submit the proposed modifications to
Landlord. Landlord shall review the proposed modifications to
determine whether or not they (i) conform to the Master
Development Plan and the Design Guidelines, Construction
Documents and "as built® plans and (ii) provide for designm,
finishes and materials which are consistent with and comparable
in quality to those provided for in the previously approved plans
and specifications, and shall approve such proposed modifications
if they do so conform and so provide. If Landlord reasonably
determines that the proposed modifications are not satisfactory

in light of the above criteria, Landlord shall so advise Tenant,
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specifying in what respect the plans and specifications, as so
modified, do not conform to the Master Development Plan or the
Design Guidelines, Construction Documents and "as built" plans or
do not provide for design, finishes and materials which are
consistent with and comparable in quality to those provided for
in the previously approved plans and specifications. Within
twenty‘(ZO) Business Days after Landlord shall have so notified
Tenant, Tenant shall revise the plans and specifications so as to
'meet Landlord's objections and shall deliver same to Landlord for
review. Each review by Landlord shall be carfied out within
fifteen (15) Business Days of the date of delivery of the plans
and specifications, as so revised (or one Qr, more portions
thereof), by Tenant, and if Landlord shall not have notified
Tenant of its determination within such fifteen (15) Business Day
period, it shall be deemed to have determined that the proposed
modifications are satisfactory. Landlord shall not review
portions of the previously approved plans and specifications
which Landlord has previously determined to be'satisfactory,
provided same have not been éhanged by Tenant.

Section 9.5 If the estimated cost of any Restoration,
determined as provided in Section 9.1(a), exceeds both (i) three
hundred and fifty thousand dollars ($350,000) (as such amount
shall be increased as provided in Section 8.2(a)) and (11) the
net insurance proceeds, then, prior to the commencement of such
' Restoration, Tenant shall deposit with Depository, as security

for completion of the Restoration, a bond, cash or other security
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satisfactory to Landlord in the amount of such excess, to be held
and applied by Depository in accordance with the provisions of
Section 9.2.

Section 9.6 This Lease shall not terminate or be
forfeited or be affected in any manner,‘gpd there shall be no
reduction or abatement of the Réntal payable hereunder, by reaéon
of damage to or total, substantial or partial destruction of the
Premises or any part thereof or by reason of the untenantability
of.the same or any part thereof, for or due to any reason or
cause whatsoever, and Tenaﬁt, notwithstanding any law or statute
present or future, waives any and all rights to quit or surrender
the Premises or any part thereof. Tenant expressly agrees that
its obligations hereunder, including, without limitation, the
payment of Rental, shall continue as though the Premises had not
been damaged or destroyed and without abatement, suspension,
diminution or'reduction of any kind. It is the intention of
Landlord and Tenant that the foregoing is an "express agreement
to the contrary® as provided in Segction 227 of the Real Property
Law of the State of New York.

Section 9.7 If for'any completed Reatbration Tenant has not
theretofore delivered same to Landlord, Tenant shall deliver to
Landlord, within thirty (30) days of the completion of such
Restoration, a complete set of "as built® plans thereof together
with a statement in writing from a registered architect or
licensea'professional engineer that such plans are complete and

correct.
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ARTICLE 10
CONDEMNATION

Section 10.1

(a) If the whole or substantially all of the Premises shall
be taken (excluding a %aking of the fee interest in the Premises,
or any leasehold interest superior to that of Tenant's, if after
such taking, Tenant's rights under this Lease are not affected)
for any public'or quasi-public purpose by any lawful power or
authority by the exercise of the right of condemnation or eminent
domain or by agreement among Landlord,.Tenant and those |
- authorized to exerciée such right, this Lease and the Term shall
terminate and expire on the date of such taking and the Rental
payable by Tenant hereunder shall be equitébly apportioned as of
the date of such taking.

(b) The term "gubstantially all of the Premigeg" shall mean
such portion of the Premises as, when so taken, would leave
remaining a balance of the Premises which, due either to the area
so taken or the location of this part so Eaken in relation to the
part not so taken, would not, under economic conditions,
applicable zoning laws, building regqulations then existing or
prevailing or the Master Deveiopment Plan, and after performance
by Tenant of all covenants, agreemeats, terms and provisions
contained herein or by law required to be obsérved or performed
by Tenant, permit the Tenant to continue the feasible operation
of the Premises. If there be any dispute as to whether or not

"substantially ail of the Premises® has been taken, such dispute
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shall be resolved by arbitration in accordance with the
provisions of Article 39.

(c) If the whole or substantially all of the Premises shall
be taken or condemned as provided in Section 10.1(a), the award,
awards or damages in respect thereof shall be apportioned as
follows: (i) there shall first be paid to Landlord so much of
the award which is for or attributable to the value of (A) the
- Land, considéred as unencumbered by this Lease and the Master
Lease and asiunimproved except for Landlord'§>c1vic F;cilities
and other site improvements made by Landlord, and (B) Landlord's
Civic Facilities on the Premises; (ii) there shall next be paid
to Landlord so much of the award that is for or attributable to
the value of the Building and bears the same ratio to the total
of such portion of the aﬁard as the amount of the Maximum
Construction Payment at such time bears to the sum of the Maximum
Construction'Payment at éuch time and the total amounts expended
by Tenant from other sources in connection with Tenant's
obligation to construct the Building in accordance with the
provisions of this Lease; and (iii) the balance of such award,
awards and damages shall be paid to Tenant. If there be any
dispﬁte as to which portion of the award is attributable to the
Land and Landlord'é Civic Facilities and which portion is
attributable to the Building, or as to the amount of Landlord's
' énd Tenant's respective contributions to the cost of construction
of the Building, such dispute shall be resolved b? arbitration in
accordance with the provisions of Article 239.
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(d) EBach of the parties shall execute any and all documents:
that may be reasonably required in order to facilitate‘collection
by them of such awards.

Section 10.2 For purposes of this Article 10, the "date of
taking® shall be deemed to be the earlier of (i) the date on
which actual possession of the whole or substantially all of the
Premises, or a part thereof, as the case may be, is acquired by
any lawful power or authority pursuant to the provisions of the
applicable federal or New York State law or (i1) the date on
which title to the Premises or the aforesaid portion thereof
shall have vested in any lawful power or authority pursuant to
the provisions of the applicable federal or-New York State law.

Section 10.3 1If less than substantially all of the Premises
shall be so taken, this Lease and the Term shall continue as to
the portion of the Premises remaining without abatement of Rental
or diminution of any of Tenant's obligations hereunder. Tenant,
whether or not the award or awards, if any, shall be sufficient
for the purpose, shall (subject to Unavoidable Delays) proceed
. diligently to Restore any remaining part of the Premises not so
taken so that to the extent reasonably praccical; the latter
shall be camplete, cperable, self-contained architectural units
in good condition and repair and capable of being used for the
Museum Uses in conformity with this Lease, the Master Development
Plan, the Design Guidelines and, to the extent reasonably
practicable, in the event such Restoration is commenced within

ten (10) years from the date the Building shall have been
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Substantially Completed, the Constructiom Documents and the "ﬁ&
built" plans. In the event of any taking pursuant to this
Section 10.3, the entire award attributable to the Land taken,
considered as unimproved and unencumbered by this Lease and the
Master Lease and the faéf_market valué of Landlord's Civic
Facilities in any proceeding with respect to such taking, shall

" be first paid to Landlord, and the balance of the award, if any,
shall be paid to Depository, except that if such award shall be
less than two hundred and fifty thousand dollars ($250,000) (as
'such amount shall be increased as provided in Sectiom 8.2(3)),
such balance shall be payable, in trust, to Tenant (provided that
if the Master Lease requires payment in trust to Landlord or a
mortgagee, such award shall be paid as provided thereiq) for
application to the cost of Restoration of the part of the
Premises not so taken. Subject to the provisions and limitations
in this Article 10, Depository shall make available to Tenant as
much of that portion. of the award actually received and held by
Depository, if any, less all necessary and proper expenses paid
or incurred by Depository and Landlord in the condemnation
proceedings, ﬁs may be necessary to pay the cost of Restoration
of the part of the Premises remaining. Such Restoration shall be
done.in accordance with and subject to the provisions of Article
9. Payments to Tenant as aforesaid shall be disbursed in the
manner and subject to the conditions set forth in Article 9. Any
balance of the award héld by Depoéitory and any cash and the

proceeds of any security deposited with Depository pursuant to
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Section 10.4 remaining after completion of ‘the Restoration shall
be paid to Tenant. Each of the parties shall execute any and all
documents that may be reasonably required in order to facilitate
collection by them of such awards.

Section 10.4 In the case of any Restoration required by the
terms of Sectiop 10.3, the cost of which, as determined in the‘
manner set forth in Section 9.1(a), exceeds both (i) two hundred
and fifty thousand dollars ($250,000) (as such amount shall be
increased as provided in Section 8.2(a)) and (ii) thg balance of
the condemnation award after payment of the expenses set forth in‘
Section 10.3, Tenant shall, prior to the commencement of such
Restoration, deposit with Depository a bond, cash or other
security satisfactory to Landlord in the aﬁohnt of suéh excess,
to be held and applied by Deposiﬁory in accordance with the
provisions of Sectiop 10.3, as security for the completion of the
Restoration.

Section 10.5 If the temporary use of the whole or any part
of the Premises shall be taken for any public or quasi-public
purpose by any lawful power or authority by the exercise of the
right of condemnation or eminent domain or by agreement between
Tenant and those authorized to exercise such right, Tenant shall
gi#e prompt notice thereof to Landlord and the Term shall not be
reduced or affected in any way and Tenant shall continue to pay
in full the Rental payable by Tenant hereunder without reduction
or abatement, and Tenant shall be entitled to receive for itself

any award or payments for such use, provided, however, that;
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(a) 4if the taking is for a period not: extending beyond
the Term and if such award or payment is made less
frequently than in quarterly installments, the same shall be
paid to and held by Depository as a fund which Depository
shall apply from time to time to the payment of Rental,
except that, if such taking results in changes or
élteratibns in the Premises which would necessitaté an
expenditure to Restore such Premises to their former
condition, them, a portion'ot such award or payment
considered by Landlord, in its reasonable opinion, as
appropriate to cover the expenses of the Restoration shall
be retained by Depository, without appliéation as-atoresaidr.
and applied and paid over toward the Restoration of such
Premiges to their former condition, substantially in the
same manner and subj'ect: to the sames conditions as provided
in mngn_m_.j; and any portion of such award or payment
which shall not be required pursuant to this Section 10.5(a)
to be applied to the Restoration of the Premises or to the
payment of Rental until the end of the Term (or, if the
taking is for a period terminating prior to .the end of the
Term, until the end of such period), shall be paid to
Tenant; or

(b) if the taking is for a period extending beyond the
Term, such award or payment shall be appo:t:l.ox;ed between
Landlord and Tenant as of the Bxpiration Date, and
Landlord's and Tenant's share thereof, if paid less

08/15/94\30630\010\10agt jpn. 013 Article 10-6



frequently than in quarterly installments, shall be paid to

Depository and applied in accordance with the provisions of

Section 10.5(a), provided, however, that the amount of any

award or payment allowed or retained for the Restoration of

the.Premises and not previously applied for such purpose
shall remain the property of Landload if this Lease shall
expire prior to such Restorationm.

Section 10.6 In case of any governmental action not
resulting in the taking or condemnation of any portion of the
Premises but creating a right to compensation therefor, such as
the changing of the grade of any street upon which the Premises
abut, this Lease shall continue in full force and effect without
reduction or abatement of Rental and the entire award shall be
paid to Landlord.

Section 10.7 In the event of negotiated sale of all or a
portion of the Premises in lieu of condemnation, the proceeds
shall be distributed as provided in cases of condemnaticn.

Section 10.8 Landlord and Tenant shall be entitled to file
a claim and otherwise participate in any condemmnation or similar
proceeding and all hearings, trials and appeals in respect
thereof.

Section 10.9 Notwithstanding anything to the contrary
contained in this Article 19, in the event of any permanent oOr
temporary taking of all or any part of the Premises, Tenant shall
have the exclusive right to assert claims for any trade fixtures

and personal property so taken which were the property of Tenant
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(but not including any Equipment) and for relocation expenses of
Tenant, and all awards and damages in respect thereof shall
belong to Tenant, and Landlord hereby waives any and all claims
to any part thereof; provided, however, that if there shall be no
gseparate award or allocation for such trade fixtures or ﬁersonal
property, then such claims of Tenant, or awards and damages, -
shall be subject and subordinate to Landiord's claims under this
Article 19.
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ARTICLE 11
TRANSFER, ASSIGNMENT, SUBLETTING, ETC.

Section 11.1 Neither this Lease nor any interest of Tenant
in'this Lease shall be sold, gssigned, or otherwise transferred,
whether by operation of law or otherwise, and Tenant shall not
mortgage or otherwise encumber this Lease or any interest of
Tenant in this Lease. The incorpdration documents and bylaws of
any corporation which, directly or indirectly, is Tenant shall
not be changed in any manner which would change the purposes or
control of Tenant, nor shall there be any merger or consolidation
of such corporation_into or with another corporation (any such
change, merger or consolidation being herein referred to as a
"Transfer"). Tenant shall not sublet all o#-any portion of the
Premises, without the written consent of Landlord in each case,
which consent may be withheld by Landlord in its discretion for
any reason Or no reason whatsocever. No person shall serve as an
officer or director of Tenant if the person has been convicted of
a felony, or for any other reason has been disqualified from, or
otherwise restricted or limited in, entering into transactions or
doing business with New York City, the State of New York or any
public corporation undertthe laws of the State of New York.

Section 11.2‘ No subletting of the Premises shall have any
validity except upon compliance with the provisiona'ot this
Article 11.

Section 11.3 Any consent by Landlord under Sectiom 11.1

shall apply only to the specific transaction thereby authorized
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and shall noﬁ relieve Tenant from any requirement hereunder of
,obtaining the consent of Landlord to any other trénsaction.
Section 11.4 If Tenant receives Landlord's written consent,

which consent shall not unréasonablylbe withheld or delayed, and
subject ﬁo the provisions of this Section 11.4, Tenant may enter
into agreements for the rental of accessery space of one thousand
(1,000) square feet or less in the Building, or the occupancy of
such space pursuant to licenses or concessions, for periods of
eighteen (18) months or less during the Term (all of such
agreements being herein referred to collectively as 'énhlgﬁgga,'
and the occupants pursuant to Subleases as "Subtenants®). Each
Sublease shall 6bligate the Subtenant pursuant thereto to occupy
and use the premises includéd therein for ﬁﬂtpoéesvin accordance
and consistent with this Lease, the Master Development Plan, the
Design Guidelines, the_Requirements, the Master Lease and the
Certificate df Occupancy. Tenant shall deliver'to Landldrd all
documents and informatiom about any proposed Subtenant and
Sublease_aa Landlord may reasonably require. Tenant shall
promptly and diligently éntorce all of its rights as the
sublandlord under all Subleases in accordance with the terms
thereof.

" Section 11.5 Notwithstanding the provision for Landlord
consent contained in Section 11.1, and the space and time period
limitations contained in Sectionm 11.4, Tenant may permit a
qualified non-profit organization or non-protit.orgapizacions.

other than Tenant, to use a portion or portions of the Building,
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not to exceed at any time twelve thousand (12,000) square feet of
space in the aggregate, for public exhibitions consistent with
Museum Uses and subject to all other provisions of this Lease.
‘Any such qualified non-profit organization shall be deemed a
Subtenant under this Lease,_and the agreement under which Tenant
permits any such non-pﬁgﬁit organizatibn to use a portion or
portions of the Building shall be deemed a Sublease under this
Lease. _

Use of the Building by a éualified non-profit organization
or organizations as described in the previous paragraph shall be
subject to Landlord's prior written notice to Tenant stating that
in Landlord's reasonable judgment, the purposes, activitieé, past
conduct, financial resources and reputatioﬁ of the non-profit
organization or organizations are such that it is appropriate for
such organization or organizations to use a portion or portions
of the Building. ‘Landlord acknowledges that as of the |
Commencement Date, Yeshiva University, located at. 500 West 185th
Street, New York, New York, meets the requirements of the
preceding sentence. The use of a portion or portions of the
Building pursuant to this Section 11.5 by Yeshiva University or
any other non-profit organization or organizations shall be
subject to review by Landlord on the first and on each subsequent
anniversary of the Commencement Date in the case of Yeshiva
University, and in all other cases, on such anniversary of the
date of Landlord's notice described in the first sentence of this

paragraph. Within ninety (S0) days after each such review,
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Landlord may notify Tenant that any such use ig required to
terminate one hundred eighty (180) days after Tenant is so
notified if in Landlord's reasonable judgment the purposes,
activities, past conduct, financial resources or réputation of
such non-profit organization or organizations shall be suéh that
it is no longer appropriate for such organization or
organizations to use a portion or portions of the Building.

Section 11.6 The fact that a violatioﬁ or breach of any of
- the terms, provisions or conditioﬁs of this Lease or of the
Master Lease results from or is caused by an act or omission by
any Subtenant or subtenant of a Subtenant or any other occupant
of the Building shall not relieve Tenant of Tenant's obligation
to cure the same. Tenant shall také'any aﬁaﬂall reasonable steps
necessary to éreven: any such violaéion or breach.

Section 11.7 Landlord, during the continuance of an Event
of Default byiTenant, may collect subrent and all other sums due
under Subleaséa, and apply the net amount collected to Rental,
but no such collection shall be, or be deemed to be, a waiver of
any agreement, term, covenant or condition of this Lease or the
acceptance by Landlord of any Subtenant as tenant hereunder, or a
release of Tenant from performance by Tenant of its obligations
under this Lease.

Séction 11.8 To secure the prompt and full payment by
Tenant of the Rental and the faithful performance by Tenant of
all the other terms and conditions herein contained on its part

to be kept and performed, Tenant hereby assigns, transfers and
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sets over'unco Landlord all of Tenmant's right, title and interest
in and to all Subleases and hereby confers upon Landlord, iﬁs
agents and representatives, a right of entry in, and sufficient
possession of, the Premises to permit and insure the collection -
by Landlord of the rentals and other sums payable under the
Subleases. The exercise of the right of entry and qualified
possession by Landlord shall not constitute an eviction of Tenant
from the Premises or any portion thereof and should said right of
entry and possession be denied Landiord, its agen:'or representa-
tive, -Landlord, in the exercise of said right, may usé-all requi-
gite force to gain and enjoy the same-;i:hout responsibility or
liability to Tenant, its servants, enpéf;yeeo, guests or invitees
or any Person whomsoever; prdvided, however, that such assignment
shall become operative and effective only if (a) an Event of
Default shall occur ;Ld remain uncured, or (b) this Lease and the
Term shall be cancelled or terminated pursuant to the terms,
covenants and conditions hereof, or (¢) there occurs repossession
under a dispossess warrant or other re-entry or repossession by |
Landlord under the provisions hereof or applicable léw, and then
only as to such of the Subleases that Landlord has agreed to take
over ang assume.

'Seéi§on'11.9 At any time and from time to time, upon
Landlord°§ demand, Tenant promptly shall deliver to Landlord a
schedule of all Subleases, setting forth the names of all Sub-
tenants, the commencement and expiration dates of such Subleases

and the rental payable thereunder and any additional information
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with respect thereto that Landlord shall reasonably request.
Upon the reasopable request of Landlord, Tenant shall permit
Landlord and its agents and representatives to inspect all
Subleases (including all amendments and changes thereto) and, at
Landlord's expense, to make copies thereof.

Section 11.10 All Subleases shall provide that (a) they are
subject to thié Lease and to the Master Lease, (b) the Subtenants'
wili not pay rgnt or other sums qnder the Subleases for more than
one (1) month in advance (excluding security and other deposits
required under such Sublease), and (c¢) at Landlord's option, on
the termination of this Lease pursuant to Article 27, the
Subtenants Qill attorn to, or enter into a direct sublease on

identical Eermslwith, Landlord.
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ARTICLE 12
5 Covs, 3§ #‘enk \.vfd)\

K—ﬂ- ur\'.": (—‘6‘.2

OTHER THDRAWALS FROM TRUST ACCOUNT
Wi 0¥ LewAlord

Section 12.1 | o Brecintd bavoby &5 povt N ANUNE
} V )
(a) Simultaneously with the execution of this Lease, Tenant\ =/

has submitted to Landlord and Landlord has‘approved a budget of /4

DEPOSITS INTO AND ADVANCES AND

Allowable Costs as of the date of execution of this Lease, a copy ;;;Z"
of which is attached hereto as Exhibit D (said budget of

Allowable Costs, as the same may change at any time and from time

to time during the Term (but not later than the End Date) in

accordance with this Article 12 is referred to herein as the "AC
Mt el (ko iean (1) akm.\; a¥é v Cpmmmin 2 et

Budget”) . .
v (s e ien o . /(/L
Withinhthirty (30) days after the date of execution of this
Lease, Tenant shall deposit One Million Dollars ($1,000,000) 7
("Initial Tenant Deposit") into an account with Trustee to be

held in trust in acqprdance with this Article 12 (said account is
referred to herein as the "Trust Account"). 7%ithin ten (10) days
after each of the conditions set forth in clauses (i), (ii) and
(11i) of the next sentence shall have been satisfied, Landlord

- shall deposit into the Trust Account Four Million Dollars
($4,000,000) (';ni;ial_hgndlg;g;ngngain') to be held in trust in
accordance with this Article 12. Landlord shall deposit into the
Trust Account the Initial Landlord Deposit in accordance with the
preceding sentence only if (i) no Defauit shall then exist and
remain uncured, (ii) Tenant shall have theretofore deposited into

the Trust Account the Initial Tenant Deposit, and (iii) Tenant
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shall have delivered to Landlord (aa) evidence reasonably
satisfactory to Landlord that Tenant has paid all outstanding . -
obligations of Tenant to Chase Manhattan Bank, N.A. and (bb)
evidence reasonably satisfactory to Landlord that Tenant has
entered into agreements or has made other arrangements
satigfactory to Landlord for the payment of all other debts of
Tenant of which Tenant has advised Landlord and that Tenant is in
compliance with its obligations then required to be performed
‘under such agreéments or other arrangements.

On or before the Construction Commencement Date, Tenant
shall deposit ihto the Trust Account an additional One Million
Dollars ($1,000,000) (the "First Interim Tepant Deposit") to be
held in trust ig accordénce with this Article 12. Provided that
no Default shall then exist and remain uncured and that Tenant
shall have made the First Interim Tenant Deposit and subject to
the provisions of Section 12.1(b), Landlord shall, within ten
(10) days after‘Teﬁant shall have made the First Interim Tenant
Deposit, deposit into the Trust Account an additional One Million
Dollars ($1,000,000) (the "Rirst Intexim Landlord Depogit") to be
held in trust ih accordance with this Article 12. All further
deposits into the Trust Account by either Landlord or Tenant
shall be held in trust in accordance with this Article 12.

Tenant shall deposit into the Trust Account (1) One Million
Dollars ($1,000,000) within thirty (30) days after the
Construction Commencement Date, and (2) an amount equal to the

sum of fifty percent (50%) of any excess of the AC Budget above
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Twelve Million Dollars ($12,000,000), but 'not more than Twenty
Million Doll&rs ($20,000,000), and one hundred percent (100%) of
any excess of the AC Budget above Twenty Million Dollars
($20,000,000), which amount Tenant shall deposit into the Trust
Account in a single deposit or in multiple deposits, as
hereinafter provided, such deposits to be made no later than
sixty (60) days after the Construction Commencement Date, and no
later than every thirty (30) days follqwing said sixty (60) days,
with each such deposit under this clause (2) being no less than
the lesser of One Million Dollars ($1,000,000) and an amount
that, when added to all prior deposits into the Trust Account
under this clause (2), equals the sum of fifty percent (50%) of
any excess of the AC Budget above Twelve Million Dollars
($12,000,000), but not more than Twenty Million Dollars
($20;000,000), and one hundred percent (100%) of any excess of
the AC Budget above Twenty Million Dollars ($20,000,000) (the
total amount described in clauses (1) and (2) of this sentence is
referred to herein as the "Added Interim Tepant Deposit"; the
First Interim Tenant Deposit and the Added Interim Tenant Deposit
are herein collectively referred to as the "Ipterim Tenant
Depogit") .

Provided that no Default shall then exist and remain uncured
and that Tenant has made the Interim Tenant Deposit to the extent
then required under this Section 12.1(a) and subject to the
provisions of Section 12.1(b), Landlord shall, within ten (10)
days after each date on which each portion of the Added Interim
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Tenant Deposit shall have been made, deposit into the Trust
Account an amount equal to each such portion of the Added Interim
Tenant Deposiﬁ which Tenant has deposited into the Trust Account
(the sum of the deposits required to be made by Landlord under
this sentence is referred to herein as the "Added Interim
Landlord Deposit”; the First Interim Landlord Deposit and the
Added Interim Landlord beposit are herein collectively referred
to as the "Interim Landlord Deposit®)..

' Provided Landlord has made the Interim Landlord Depcosit and
subject to the provisions of Section 12.1(b), Tenant shall make
three (3) additional deposits of One Million Dollars ($1,000,000)
each into the.rﬁust Account, the first of such deposits to be
made on November 1, 1995, the second of such &epoeits to be made
on May 1, 1996, and the last of such deposits to be made on
November 1, 1996i(each of such deposits, a "Deferred Tepant
Deposit") . o

(b) If on or before the Construction Commencement Date, the
AC Budget is less than Twelve Million Dollars ($12,000,000), then
(x) the Interim Landlord Deposit shall be reduced to an amount
which, together with the Initial Landlord Depoait,‘will equal.the
greater of Four Million Dollars ($4,000,000) and fifty percent
(50%) of the AC Budget and (y) the amount of the Deferred Tenant
Deposits required to be made in 1996 shall be reduced so that the
sum of the Initiél Tenant Deposit, the Interim Tenant Deposit and
the Deferred Tenant Debosits shall equal but not exceed the

greater of Four Million Dollars (54,000,000) and fifty percent
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(50%) of the AC Budget. }thwithstandingﬁany“prcvisicn-tO*the
contrary in this Lease,fin no event (i) shall Landlord be
required to deposit funds into the Trust Account in excess of Ten
Million Dollars ($10,000,000) in the aggregate, or (ii) shall the
sum of deposits made by Landlord into the Trust Account at any
time exceed fifty percent (50%) of the AC Budget (the legser of
said Ten Million Dollars ($10,000,000) and the sum of the amount,
if any, required to be deposited by Landlord under the firsf
sentence of Section 12.2(c), plus fifty percent (50%) of the AC
Budget, as such lesser amount may be reduced as provided below in
this Section 12.1(b), is referred to herein as the "Maximum

‘Construction Payment"). For purposes of this Lease, the Maximum
Construction Payment shall be automatically reduced as of the End

Date to an amount equal to the lesser of (xx) the aggregate
amount of deposits into the Trust Account then made by Landlord,
(yy) fifty percent (50%) of the amounts expended from the Trust
Account for Allowabie Costs under Approved Contracts, and
(zz) the amount deposited by Tenant into the Trust Account.

(c) Provided that no Default exists and remains uncured,
. Tenant may at any time and from time to time but only before the
End Date and subject at éll times to Landlord's approval, which
approvﬁl shall not be withheld unreasonably, change the AC Budget.
‘for the purpose of including therein the costs of any Capital
Improvement,  including any improvement of, expansion or addition
to, or other change in any Building then on the Land, subject to

and in accordance with this Lease. After any change in the AC
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Budget pursuant to the preceding sentence, whether before or
after the Completion of the Building or the completion of any
Capital Improvement, as referred to in Sectiop 16.3, Landlord and
Tenant shall each make further deposits into the Trust Account in
accordance with the AC Budget as so changed, subject, however, to
the provisions of the second sentence of Section 12.1(b) and to
the provisions nf Sections 12.2(c) and 12.3, and provided that
deposits into the Trust Account shall be governed by the '
provisions of sgggign_lz*ligl if applicable or if such provisions
are not applicable, either after Completion of the Building or
otherﬁise, then Landlord's deposits into the Trust Account shall
be made in amounts equal to, and within ten (10) days after, each
depeeit by Tenant into the Trust Account. )

Section 1272 (a) Subject to Section 12.2(b), funds being
held in the Trust Account and not used to pay Allowable Costs
under Approved Connracts shall remain in the Trust Account until
the fifteenth (lSth) anniversary of the date of execution of this
Lease or the sooner termination of thie Lease.

(b) Within two hundred fifty (250) days after the
Completien of the Building, and within two hundred fifty (250)°
days after the campletion‘of each Capital Improvement, as
referred to in Section 16.3, or upon the sooner of the Bnd Date
or the termination of this Lease, any funds remaining in the
Trust Account shall be withdrawn and disbursed by the Trustee as
follows, after written instructions to such effect given by |

Landlord and Tenant to Trustee: Landlord shall receive the
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lesser of the funds withdrawn and an amount, -if any, equal to the
sum of all deposits into the Trust Account theretofére made by
Landlord in excess of the sum of all deposits into the Trust
Account theretofore made by Tenant; Tenant shall receive the
lesser of the funds withdrawn and an amount, if any, equal to the
sum of all deposits into the Trust Account theretofore made by
Tenant in excess of the sum of all deposits into the Trust
Account theretofore made by Landlord; and from the balance, if
any, of the then remaining funds withdrawn, Landlord shall
recéive fifty percent (50%) thereof and Tenant shall receive
fifty percent (50%) thereof.

(¢) If, after the Construction Commencement Date but prior

to the End Date, the actual Allowable Costs incurred or estimates
thereof exceed the AC éudget (the sum of any such excess is
referred to herein as the "Excess Amount") then Landlord and
Tenant shall each %mmediately deposit into the Trust Account‘
fifty percent (50%) of the Excess Amount, provided that in no
event shall Landlord be required to deposit more than Ten Million
Dollars ($10,000,000), and provided further that Tenant shall
deposit into the Trust Account any portion of the Excess Amount
‘not required to be deposited by Landlord under this sentence.
All costs of completing construction of the Building after
Landlord has deposited into the Trust Account the Maximum
Construction Payment shall be borne solely by Tenant.

Section 12.3 Funds in the Trust Account qhall be advanced

by Trustee to Tenant, subject to all other provisions of this
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Lease, within five (5) days after written notice given by
Landlord and Tenant to Trustee. All such funds so advanced to
Tenant shall be used to pay Allowable Costs under Approved
Contracts. 1In ﬁo event shall any portion of the funds 'in the
Trust Account be made available to Tenant (i) for Allowable Costs
after any termination of this Lease for any reason, or (ii)
during any periéd when Tenént is in Default under this Lease and
such Default remains uncured. In no event shall Landlord have
any obligation to make any further deposgits into the Trust
Account under any provision of this Lease after the terﬁination
of this Lease for any reason.

Section 12.4 The Trust Account advances and Tenant's
obligation to p@y Rental to Landlord are sepatate and distinct.
Tenant shall ha&e no cbligation to repay Landlord for any amounts
deposited by Landlord into the Trust Account and used to pay.
Allowable COats hnder Approved Contracts.

Section 12.5 'Subject to the terms and provisions of this
A:;iglg_;g,'Landlord shall give notice to the Trustee directing
the Trusceé to advance funds out of the Trust Account only when
| the following shall have been camﬁlied with:

, (a) At such time as Tenant shall desire to obtain, subject
to the other requirements of this Article 12, an advance of any
portion of the Trust Account, Tenant shall complete and deliver
to Landlord for approval, in form and content reasonmably
satisfactory to Lahdlo:d, a "Draw Request® executed by Tenant and

setting forth the amount for which Tenant is requesting an
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advance from the Trust Account“and’the*date@suchnaGVauce“is
desired. Each such Draw Request shall be delivered to Landlord
for approval not less than twenty (20) Business Days prior to the
date upon which an advance is requested; provided, however;
Landlord shall not be obligated to approve any advance within
said twenty (20) day period if Tenant shall fail to comply with
the terms and provisions of this Article 12. Tenant shall only
submit Draw Requests for Allowable Costs under Approved
Contracts. Upon approval by Landlord, Landlord and Tenant shall,
by notice given to Trustee, direct Trustee to advance funds from
the Trust Account in accordance with such Draw Request. Advances
from the Trust Account shall not be made more frequently than
once everf thirty (30) days. .

(b) EBEach Draw Request shall be accompanied by the following
items, each of which shall be in form and content reasonably
satisfactory to Landlorad:

(1) a s;orn statement of Tenant setting forth a
description of all contracts let by Tenant for the design,
engineering and construction of the Building, including
Approved Contracts, together with the aggregate amounts
payable under said contracts and a listing of all change
orders and of those amounts paid under said contracts and
change orders thus far, which statement shall cover all
work, services and materials relating to the advance then

being requested; -

08/15/94\30430\010\50agt jpn.013 Article 12-9



(i1) a breakdown in reasonable detail of Allowable
Costs, including "hard costs" and Design Fees rélating to
the advance then being requested;

(i1i) a certificate éigned by the Architect, or other
qualified professional or expert reasonably satisfactory to
Landlord, preceded by an on-site inspection of the Premises
made not more than five (5) days prior to the date of such
request for advance, in which the Architect, or such other
professionél or expert, shall (x) certify that any work and
'macerials relating to ;he advance being requested shall have
been completed, installed, or delivered, as the case may be,
in accordance with the Comstruction Documents, and (y) state
its eétimaté of (aa) the percentage of construction of the
Building cdmpleted as of the date of such inspection on the
basis of work completed and méterials installed or
delivered, (bb) "hard costs® and Design Fees actually
incurred for wbrk completed and materials installed or
delivered as of the date of such inspection, and (cc) the
actual Qum #ecessary to complete construction of the
Building in accordance with the Construction Documents as of
the date of such inspection;

(iv) lien waivers covering all work and materials
relating to the advance then being requested;

(v) a certificate from a title insurance company
acceptable to Landlord (the "Title Insurer") showing the

leasehold interest created by this Lease to be vested in
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Tenant subject only toithe: Title Matters and the Light ang '
Air Easement, including any liens and other title exceptions
created by or otherwise the responsibility of Landlord and
showing that there has not been filed any vendor's,
mechanic's, laborer's or materialman's statutory or other
similar lien affecting the Premises or any part thereof, or
any public improvement lien with respect to the Premises or
thé construction of the Building affecting Landlord, or the
assets of, or funds appropriated to, Landlord, which has not
been discharged of record (by bonding or otherwise); and

(vi) such other information and/or documentation as may
reasonably be requested or required by Landlord, including
without limitation, such bills, receipts, invoices and other
evidence as may be required by Landlordkto substantiéte the
actual costs incurred for the work, services and materials
for which the advance is being requested, and any other
items requireé by the Title Insurer.

(c) In no event shall Trustee make any advance of funds out
of the Trust Account (and Landlord shall not direct Trustee to do
80):

(1) if Tenant has not provided to Landlord within
twenty (20) days after request by Landlord, current
estimates of the amount of Allcwable Costs needed to
complete construction of the Building in accordance with
Article 14;
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(ii) if Landlorg, utiliiing estimates and information
provided by Tenant and the certificate(s) provided pursuant
to Section 12.5(b) (iii), shall be of the reasonable opinion
that Tenant has materially deviated from the Construction
Documents, and/or the remaining undisbursed portion of the
Trust Account, together with thé remainder of those funds
available and reasonably expected to be available to Tenant
to pay the costs of construction of the Building, are
insufficient to achieve Coﬁpletion of the Building in
accordance with the Construction Documents;

(iii)v if this Lease shall have terminated (except as

 otherwise provided in Section 12.2) or if a Default shall
have occurred and remain uncured, provid;d that if Tenant
cures said Default then the foregoing basis for cessation of
advances from the Trust Account as a result of said Default
shall thereafter no longer apply;

(iv) if construction of the Building shall cease or
shall be abandoned and not resumed within sixty (60)
Business Days, provided, however, said sixty (60) day period
shall be extended one (1) day for each day comstruction has
ceased by reason of any Unavoidable Delay;

(v) (if advanéee from the Trust Account, or any part
thereof, are being or ah;ll have been diverted to a purpose
other than the purposes permitted under this Lease or for

which such advances were requested by Tenant; or
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(vi) if any litfgatiod"orwproceedingwshallﬂbevpending“
or threatened which Landlord reasonably concludes is likely
to have a materially adverse gffect on Tenant's ability to
perform its obligations under this Lease.

(d) If Tenant shall have failed to fulfill (or comply with)
any of the covénants, conditions or agreements contained in
Section 12.5(¢), or if any other conditions set forth in this
Lease have not been met, Landlord shall be permitted to cause
Trustee to cease making advances from the Trust Account, and
Tenant shall have no recourse or cause of action against Landlord
as a result thereof. Landlord shall not be obligated_to direct
Trustee to commence or continue such disbursements until such
time as, in Landlord's opinion, Tenant has fulfilled (or is in
- compliance with) all of the terms and provisions of this
Article 12, and all of said conditions have been met.

(e) The phrase "work and materials relating to the advance
being requested”, ;r any variation thereof or phrase similar
thereto, when used in this Article 12, is intended to and shall
mean and refer to not oanly the work, servicesAand materials for
which Tenant shall receive advances from the Trust Account, but
also any work, services or materials for which Tenant may be
required to pay at the time of such advances, whether or not such
work, services or materials shall be provided under an Approved
Contract. For example, if Tenant is obligated to pay one
thousand dollars ($1,000) toward Design Fees and Tenant shall
(subject to the terms of this Article 12) be entitled to an
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advance of only five hundred dollérs ($500) from the Trust:
Account, the remaining five hundred dollars ($500) relates to the
services requireg to be paid for by Tenant, without payment
therefor from the Trust Account, and corresponds to the five
hundred dollars ($500) advance from the Trust Account. The
foregoing is intended to apply especially, but not exclusively,
to those provisions of this Article 12 dealing with certificates,
lien waivers and title matters (i.e., so that Tenant understands
that all certificates, lien waiveré, title certifications and
other such documentation under this Article 12 shall be required:
to cover all work, services and materials and not just the
portion thereof for which Tenant requests an advance from the
Trust Account). ; '

Sectiﬁn 12.§ Landlord shall be entitled at its election
after reasonablegnotice to Tenant, and at Landlord's cost ahd
expense (a) to dés%gnate or appoint an independent architect
and/or engineer,!in place of the Architect or any other
professional or expert otherwise acting under-

Section 12.5(b) (44i), to make on-site inspections of the Building
| and to provide certificates as described in and for the purposes
of Section 12.5. Landlord shall not unreasonably exercise its
rights as providgd in this Section 12.6.

Section 12.7 Notwithstanding any other provision of this
Article 12, no advance from the Trust Account or any other
actions of Landlord or of any other Person under this Lease shall

be deemed an approval or acceptancé by Landlord of any work or
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services performed or any materials furnished with respect: to- the-
Building, or a representation by Landlord as to the fitness or

proper completion or installation of any such work, services or

materials.
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ARTICLE 13
SITE 14 PAYMENT
Section 13.1 Landlord shall, at such times as it deems
appropriate in its sole and absolute discretion, seek to interest
a developer or developers in undertaking, pursuant to a lease or
leases from Landlord, development of all or part of the portion
of the land known as Site 14 at Battery Park City that is
designated by Landlord for residential development and is not
leased to Tenant pursuant to this Lease (such portion of Site 14
is herein referred to as the "Balance of Site 14"), without cost
or'exéense to Landlord and in accordance with the Master
Development Plan, the applicable Design Guidelines and other
requirements generally applicable to developmen: at Battery Park
City (each lease for any such development of the Balance of Site
14 or a portion thereof is hereinafter referred to as a
"Development Adreement”). Landlord shall cause each Development
Agreement which Landlord executes to include: (i) a requirement
that the lessee thereunder (a "Site 14 Developer") shell pay to
Tenant on behalf of the Commission the Site 14 Payment,
hereinafter defined, or the portion of the Site 14 Payment
allocable to the Site 14 Developer under its Development
Agreement, as determined and to be paid in accordance with the
provisions of this Lease; and (ii) requirements that, at Tenant's
option and cost, as further provided for in the following
sentence, any improvements of a Site 14 Developer on the Balance

of Site 14 shall be designed and constructed by said Site 14
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Developer, subject to design approval by Landlord, in such a
manner, and with such grants of easements by said Site 14
Developer to Tenant across the Balance of Site 14 and in portions
of said improvements, as shall permit up to twenty thousand
(20,000) sduare feet on the lower five (5) floors of said
improvements to be used by Tenant for Museum-Uses in an expansion
of the Building into said improvements. Tenant's option referred
to in clause (ii) of this Section 13.]1 shall be provided for in
or ghall otherwise be binding under the Development Agreement
applicable to the improvements constructed on the Balance of Site
14, and Tenant's cost referred to in said clause (ii) shall not
exceed the cost to said Site 14 Developer of complying with such
requirements, as provided for in said_Developﬁent Agreement. In
no event, however, shall a Development Agreement be executed by
Landlord pursuant to the preceding two sentences if amounts due
to Landlordrthereu?der by the Site 14 Developer would not at'
least equal all amounts required to be received by Landlord
pursuant to the provisions of the Master Lease for payments in
lieu of taxes, civic facility payments and net annual basic rent.

Section 13.2

(a) The Site 14 Payment and Tenant's obligation to pay
Rental to Landlord are separate and distinct. This Lease shall
not constitu;g a guarantee by Landlord of the receipt by Tenant
or the Commission of the Site 14 Payment, and no agreement by
Landlord hereunder or under any document entered igto'in

connection with this Lease shall constitute a pledge, mortgage,

08/15/94\30630\010\10agt jpn.013 Article 13-2



sale or other encumbrance 6r alienation of the“Landlord's
interest in Battery Park City, or any portion theréof. Tenant's
obligations under this Lease shall in no event be excused or
otherwise affected based on any payment or nonpayment to Tenant
for any reason of all or any part of the Site 14 Payment.

No portion of the Site 14 Payment shall be permitted or
'requi:ed to be paid to Tenant under any Development Agreement
after this Lease shall have terminated or during any time when
Tenant shall be in Default under this Lease and such Default
remains uncured; with notice of such Default having been
furnished by Landlord to the Site 14 Developer under such
Development Agreement, provided that at such time as Tenant has
cured any such Default, the basis under this éentence for the
suspension of paymentvto Tenant of the Site 14 Payment as a
| result of said Default shall not apply and aﬁy such suspended
payments shall them immediately be made by the Site 14 Developer
to Tenant. '

In the event any Site 14 Developer defaults in its
obligation to pay any portion of the'Site 14 Payment, or
otherwise defaults under its Development Agreement, and Landlord,
in itq sole and aﬁsoluce discretion, replaces said Site 14
Developer with a successor Site 14 Developer, Landlord shall
cause any Development Agreement which Landlord executes with such
successor Site 14 Developer to include a (x) requirement that the
successor Sité 14 Developer shall pay to Tenant on behalf of the

Commission the portion of the Site 14 Payment, which was not paid
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by the defaulting Site 14 Developer; and'(y) requirements-
described in clause (ii) of §§g;igg_11L1 to the extent applicable
to improvements of the successor Site 14 Developer on the Balance
of Site 14 and comparable to any such requirements binding on the
defaulting Site 14 Developer, it being understood that all such
payments and requirements shall, in any and all events, be
subject to the other terms and provisions of this Article 13.

(b) Landlord shall, in its sole and absolute discretion,
make all decisions with respect to the timing of all development
on the Balance of Site 14 and the selection of any Site 14
Developer. If within fifteen (15) years after the Commencement
Date Landlord has not entered into a binding agreement or
agreements for development of all portions of the Balance of Site
14, Landlord, at its option, notice of the exercise of which
haVing been given by Landlord to Tenant, may thereafter cause the
Site 14 Appraiser,.as hereinafter defined, to appraise the then
fair market value of the Commission's interest in the Residential
Lease and if such binding agreement or agreements shall have been
entered into for any part but not all of the Balance of Site 14,
to determine, in addition, the appropriate proportionate part of
the then fair market value of such interest, such appraisal and
any such determination to be made in accordance with
Section 13.4. Subject to applicable law, Landlord, at its
further option, may elect to pay to Tenant on behalf of the
Commission an amount equal to such fair market value, or

proportionate part thereof, as so determined less the amount of
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the Maximum Constructiom: Payment as of the End Date or, to the
extent appropriate, a proportionate part of the'Maxiﬁum
Construction Payment as of the End Date. Upon receipt of such
payment by Tenant, all rights of Tenant on behalf of the
Commission 6: otherwise with respect to receipt of the Site 14
Payment shall terminate;

Section 13.3

(a) The Site 14 Payment shall in the aggregate equal
(1) ;he'greater of (x) seventeen million five hundred thousand
dollars ($17,506,000), or (y) the fair market value of the
Commission's interest in the Residential Lease as determined by
appraisal pursuant to Section 13.4, less (iif the amount of the
Maximum cOﬁstruction Payment as of the End Date. If the
Development Agréement first executed by Landlord for any portion
of the Balance of Site 14 provides for the lease and develophent
of less than all of the Balance of Site 14, Landlord shall, at
the time of the'exe;ution of such Development Agreement, allocate
appropriate shares of the Site 14 Payment to the portion of the
Balance of Site 14 ﬁo which such first Development Agreement
: applies and to all other portions of the Balance of Site 14, and
Landlord may thereafter make changes in such allocations from
time to time as any additional Development Agreements shall be
executed by Landlord, with all such allocations to be made in a
manner determined by Landlord in its reasonable discretion;
provided that the total of all such allocable shares shall equal

the amount of the Site 14 Payment (each such allocable share is
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referred to herein as an "All

").. Each"Site 14
Developer shall be required to pay under its Development
Agreement the Allocable Share applicable to such Development
Agreement.

(b) Neither Tenant nor the Commission shall have any rights
as a third-party beneficiary or otherwise to enforce ény
provisions of any Development Agreement, including without
limitation, any provisions regarding the Site 14 Payment. Each
Development Agreement shall be permitted to provide that the Site
14 Developer thereunder shall pay the Site 14 Payment or its
Allocable Share to Tenant at any time after execution by Landlord
of the Development Agreement or in installments after such
execution, as Landlord shall determine in its.sole and absolute
- discretion in order to best facilitate the dévelopment of the
Balance of Site 14, but in all events within no more than ninety
(90) months after execution by Landlord of said Development
Agreement. Withou; in any way limiting the meaning or
appligation of the foregoing provisions of this paragraph (b) or
any other provisions of this Article 13, Landlord shall seek in
good faith, but shall have no obligation; to require under each
Development Agreement reasonable security or other assurances
from the Site 14 Developer thereunder for the payment to Tenant
by said Site 14 Developer of the Site 14 Payment or its Allocable
Share, provided that Landlord shall not be permitted to require
in a Development Agreement that the Site 14 Developer thereunder

pay Landlord during any annual period under such Development
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Agreement, any éround rent or other rent, other than payments in
lieu of taxes or amounts constituting civic facilityupayments,}
until either Tenant has received a total'of no less than seven
million five hundred thousand dollars ($7,500,000) from all Site
14 Developers for the Site 14 Payment, or said Site 14 Developer
has paid to Tenant the portion of the Site 14 Payment payable by
said Site 14 Developer with respect to sﬁch annual period, |
without including in such portion of the Site 14 Payment any
amount payable with réspect to or attributablg to any period
before or after such annual period. The preceding sentence shall
in no way be coéscrued or applied to limit the discretion of
Landlord with respect to the timing of development of the Balance
of Site 14, the selection of any Site 14 Developer, or the timing
of execution of‘any Development Agreement. '

Section 13.4

(a) The Site 14 Appraiser, hereinafter defined, shall con-
duct such appraisal or appraisals as may be provided for under
this Lease to determine the fair market value of the Commission's
interest in the Residential Lease and/or to determine a propor-
" tionate part of the fair market value of such intergsc if
Landlord executes any Developmént Agreement or Agreements for any
part but not all of the Balance of Site 14. An appraisal of the
fair mérket value of the Commission's interest in the Residential
Lease shall be conducted in connection with and a reasonable time
before Landlord's execution of the first Development Agreement

for any portion of the Balance of Site 14. If Landlord has given
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notice of the exercise of%icsraptian#descr&bedﬁinm
Section 13.2(b), an appraisal of the then fair market value of
the Commission's interest in the Residential Lease or of a
proportionate part of the then fair market value of such
interest, as the case may be, shall be conducted in connection
with and a reasonable time after Landlord has given notice of its
exercise of such option.

- (b) The Site 14 Appraiser shall he selected by Tenant from
a list of six (6) real estate appraiser§ submitted by Landlord to
Tenant or if Tenant fails to make such selection within thirty
(30) days after landlord's submission to Tenant of such list,
such select;on may be made by Landlord. Landlord shall submit
such list to Tenant at least forty-five (45) days before Landlord
executes the first Development Agreemént for any portion of the
Balance of Site 14 and within thirty (30) days after Landlord has
given notice of thg exercise of its option described in
Section 13.2(b). Landlord shall compensate the Site 14 Appraiser
for any appraisal under this Section 13.4. Landlord shall cause
the Site 14 Appraiser to appraise the then fair market value of
the Commission's interest in ihe Residential Lease, and/or any"
proportionate part of such fair market value, as the case maj be,
as if the Commission had not previously surrendered such interest
and taking into account any expansion of the Building, and
provisions thérefor, as provided in Section 13.1. The amount of
the then fair market value determined by such appraisal shall in

all events be net of the present value, at the time of the
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appraisal, of the Base Rent, or proportionate part thereof,
payable by the Commission to Landlord pursuant to Article 3 of
the Residential Lease.

Section 13.5 Each Development Agreement shall provide that
payment of any portion of the Site 14 Payment shall be subject to
the following conditions:

(a) Tenant shall not assign its right to receive the
Site 14 Payment under any circums;ances, except that such
assignment shall be permitted with Landlord's consent for the
purpose of assisting Tenant and the Commission in obtaining a
binding loan agreement to finance the construction of the
Building.

(b) Tenant shall apply the Site 14 Paym;nt solely to the
cost of the construction énd operation of the Building and the
conduct of the Museum Uses. The Site 14 Payment, or any portion
thereof, receivgd by Tenant prior to the fifteenth (15th)
anniversary of the date of execution of this Lease shall be
deposited by Tenant into the Trust Account (to the extent of any
shortfall in the obligations of Tenant described in clause (i)
below or to the extent that Tenant has not made any of the
deposits described in clause (ii) below) to be advanced in
accordance with this Lease, if, either (i) the funds in the Trust
Account are not sufficient for Tenant to meet its obligations
under the Construction Agreements or any other obligations in
connection with the cénstruction of the Building or any Capital

Improvement or (ii) Tenant shall not have theretofore deposited
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into the Trust Account any of the.Deferred-Tenant Deposits:or any:
other amounts then required to be deposited pursuant to Section
12.1 or Section 12.2.

(c) Subject to the provisions of Section 13.5(b), Tenant
shall be permitted to apply the portion of the Site 14 Payment
payable during any annual period, or any previous period that
.remains unpaid, by a Site 14 Developer under a Development
Agreement in satisfaction of an obligation of Tenant due to'the
gsame Site 14 Developer during said annual period with respect to
space in improvements constructed by said Site 14 Develéper to be
used by Tenant for Museum Uses as contemplated under clause (ii)

of the second sentence of Section 13.1.
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ARTICLE 14 ‘
CONSTRUCTION OF BUILDING

Section 14.1

(a) Tenant shall promptly satisfy the requirements of this
Lease in order to commence and diligently complete (subject to
Unavoidable Delays) construction of the Building. Tenant shall
thereafter, using a reputable and responsible contractor or
construction manager approved by Landlord, which approval sﬁall
not be unreasonably withheld, promptly commence (subject to
Unavoidable Delays), on or before the Construction Comﬁencement
Date,'and (subjéct to Unavoidable Delays) diligently proceed
with, construction of the Building in accordance with the
Requirements, Master Development Plan, the Deéign Guidelines, the
Construction Documents, and the applicable provisions of this
Lease. Tenant shall as soon as précticable obtain from New York
City and all other Governmental Authorities all permits,
consents, certificates and approvais required for construction of
the Building. At the request of Tenant, Landlord, at no cost or

expense to it, shall within ten (10) days of Tenant's request,

| execute aﬁd deliver any documents or instruments reasonably |
required to oﬁtain such pérmits; consenté, certificates and
approvals, provided such documents or instruments do not impose -
any liability or obligation on Landlord.

(aa) Tenant shall not undertake Commencement of Construction
consisting of any excavation, foundation, driving of piles and

other like below grade work (collectively, "Below Grade Work") on
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the Land unless and until:

/ﬂ/’9eP,,*z=i==s=s§5::=uee—Asoeun;=iad-the“EOIIOWing conditions have‘/Jr{:
been satisfied: “

(i) Tenant shall have obtained and delivered to
Landlord copies of all necessary permits, consents,
certificates and approvals for all such Below Grade Work
from all Governmental Authorities which are required to have
been obtained prior'to commencement of any such Below Grade
Work:

(ii) Tenant shall have delivered to Landlord executed
copies of Tenant's contracts with respect to the Below Grade
Work, including without limitation contracts with the
Architect, the structuial engineer and all Constructién
Agreements between Tenant and contractors and a construction
manager éovering the Below Grade Work, which Construction
Agreements shall each contain provisions that each andAevery
payment to any.such contractor or materialman by Tenant
before completion of fifty percent (50%) of the Below Grade
Work shall not exceed ninety percent (90%) of the value of
the-work completed when payment is requested by said
contracgor or materialman; and

(iii) Tenant shall have delivered to Landlord the
original policies of insurance or duplicate originals
thereof, in accordance with Section 14.3(D).

(b) Tenant'shall not undertake construction of the Building

consisting of other than Below Grade Work unless and until Tenant
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has deposited the First Interim Tenant Deposit into the Trust
Account and ‘the following conditions have been,safisfied;

(1) Tenant shall have obtained as aforesaid and
delivered to Landlord copies of all necessary perﬁits,
consents,'certificatee and approvals for such construction
from all Governmental Authorities which are required to have
been obtained prior to Commencement of Construction;

(ii) Landlord shall have reviewed the Construction
Documents in the manner provided herein and shall pave
determined that they conform to the Master Development Plan,
the Degign Guidelines, and the Design Development Plans;

(1ii) Tenant shall have delivered to Landlord executed
copies of Tenant's contract with the Arcﬁitect for deeign'of
the Building and related construction adminietration, and
all Comstruction Agreements between Tenant and all con-
tractors and materialmen, for construction of the Building,
which Construction Agreements shall be assigﬁable to
Landlord and shall each contain provisions that each and
every payment to any such contractor or materialman by
Tenant before completion of fifty percent (50%) of the work
and other obligations required to be performed by such
eontractor or materialman shall not exceed ninety percent
(90%) of the value of the work completed when payment is

requested by said contractor or materialman;
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(iv) Tenant shall have delivered to Landlord the
original policies of insurance or duplicate originals
thereof, in accordance with Section 14.3(b); and

(v) Tenant shall have submitted to Landloid estimates
and a budget of all Allowable Costs necessary for Completion
of the Building and opening the Building to the public in
accordance with the provisions of this Lease, which
estimates shall be prepared by qualified cost estimators,
accompanied by a written certification from Tenant's
construction manager, in form and substance satisfactofy to
Landlord, to the effect that such budget includes amounts
sufficient to pay all costs for chpleFion of éhe Building
in acéordance with the Construction Doc&ments, and shall
have also submitted to Landlord a budget of Bxcluded Costs
that are required or expected to be incurred at any time in
connecﬁion with Completion of the Building or opening the
Building to the public, all of which estimates and budgets
shall have been approved by Landlorad.

(c) The budgets submitted by Tenant to Landlord as
described in 33;;19n_11;11h1111 shall not be approved by Landlord
unlegs: :
(1) the budget of Allowable Costs shall include, in
addition to estimates of all Allowable Costs needed to
complete construction of the Building and open the Building'
to the public in accordance with the provisions of this

Lease, an allowance for design, architectural and
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construction contingencies equal to twenty percent (20%), or
such lower percentage as Landlord may approve, of the q
estimated costs included in such budget for hard costs,
Design Feeg and usual museum fit-up, as described in clauses
(1), (ii) and (iv) of the definition of Allowable Costs, it -
being agreed by Landlord, however, that such allowance for
contingencies included in such budget may be reduced from
twenty berceﬁt (20%) to five percent (5%) of such estimated
costs if a construction £irm or firms acceptable to Landlord
provides to Tenant, before the start of any on or above
gradé construction work on the Land, a guaranteed overall
fixed price or a guaranteed qverall maximum price to
construct ali portions of the Building, exterior and
inCerior, in accordance'with compleﬁe and coordinated
Construction Documents for the entire Building, including
interior finishes, insﬁallationa. furnishings and furniture,
and such guaranteed overall fixed price or guaranteed
overall maximum price is included in full in Allowable
Costs, and if all other conditions and requirements for
Commencement of Comstruction by Tenant under this Lease have
been complied with;'and

(11) the total amount of the budget of Allowable Costs
suhmitﬁed to Landiord. including the allowance for
contingencies pursuant to the ?receding clause (i), shall
not exceed the sum of (x) cash and the investments. ~

equivalent to cash available to Tenant for the timely
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payment of Allowable Costs, and (y) the commitments of
governmental entities for funding (other than the Maximum
Construction Payment (or any portion thereof) and'the Site
14 Payment) and the enforceable commitments of non-
government contributors under written pledges, which
commitments are satisfactory to Landlord to assure the
availability of the amounts committed for the timely payment
of Allowable>Costs, and (z) the Maximum Construction
Payment; and '

(1ii) the budget of Excluded Costs shall not exceed the
sum of the cash and the investments equivalent to cash
available to Tenant, and the commitments to Tenant or the
Commission under enforceable pledges o;:guarantees (other
than the Site 14 Payment), for the timely payment of
Excluded Costs. |
(d) Tenant shall obtain such other permits, consents,

certificates and approvals as may be required from time to time
to continue and complete the construction of the Building.
within ten (10) days after request by Landlord, Tenant shall
execute and deliver to Landlord an assignment to Landlord of each
Construction Agreement executed by Tenant as contemplated under
this Article 14, and the bonds or other security provided under
each such Construction Agreement, such assignment to be duly
executed and acknowledged by Tenant and by its terms to be
effective only upon any termination of thia Lease or upon

Landlord's re-entry upon the Premises or following any Event of
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Default prior to the complete performance of such Construction
Agreement, such assignment also to include the benefit of all
payments made on account of such Construction Agreement,
including payments made prior to the effective date'of such
assignment. Tenant shall deliver to Landlord within fifteen (15)
Business Days after Commencement of Construction'its
certification setting forth the date of Commencement of
Construction. ' In the event Landlord shall not have objected to
such date within fifteen (15) Business Days after Tenant shall
have submitted its certification to Landlord, such date shall be
deemed to be the date of Commencement of Comstruction. Im the
event Landlord shall have delivered its objection within such
fifteen (15) Business Day period and the partiea shall be unable
to agree on such date, such dispute shall be resolved by
arbitration pursuant to Axticle 39.

(e) The foregoing provisions of this Sgg;ign_lg*l shall not
extend any time limit concerning construction of the Building
otherwise applicable under this Lease and no Default or Bvent of
Default, based on or resulting from Tenant's failure or inability
to comply with any such time limit due in whole or in part to'the‘
provisions of this Section 14.1, shall be excused or otherwise
atfected. | -

| Section 14.2

(a) Tenant has submitted to Landlord and Landlord has
approved pre-schematic drawings for the_Building prepared by the
Architect and in accordance with Landlord's submission
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requirements for pre-schematics. Exhibit E hereto lists by title
and date the pre-gchematic drawings referred to in the previous
sentence (the "Pre-Schematics").

(b) Tenant shall as soon as reasonably practicable after
the date hereof submit to Landlord for its review scaled
schematic drawings (the "Schematica") prepared by the Architect
and iﬁ accordance with Landlord's submission requirements for
schematics, such requirements being more particularly described
in the Design Guidelines. Any changes in the Schematics from theA
Pre-Schematics shall be identified in reasonable detail. If
Landlord determines that the Schematics éonform to the Master
Development Plan, the Design Guidelines and the Pre-Schematics,
Landlord shall notify Tenant to that effect: If Landlord
determines that the Schematics do not so conform to the Master
Development Plan, the Design Guidelines and the Pre-Schematics,

- Landlord shall so notify Tenant, specifying those respects in
which the Schematics do not so conform, and Tenant shall revise
the Schematics to so conform and shall resubmit the same to
Landlord for review. Each'reviev by Landlord shall be carried
out within fifteen (15) Business Days after the date of
submission of the Scheﬁacics or revised Schematics, as the case
may be, by Tenant (and if Landlord shall not have notified Tenant
of its determination within such fifteen (15) Business Day
period, it shall be deemed to have determined that the Schematics
do conform to the Master Development Plan, the Design Guidelines

and the Pre-Schematics).
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(c) As soon as practicable after Landlord shall have
notified Tenant that the Schematics conform to the Master
Development Plan, the Design Guidelines and the Pre-Schematics,
Tenant shall submit to Landlord for its review, design
development plans and outline specifications for the Building
(the "Degign Development Plang"), prepared by the Architect and
in accordance with Landlord's submission requirements for design
development, such requirements being more particularly described.
in the Design Guidelines. Any changes in the Design Development
Plans from the Schematics shall be idéntified in reasonable
detail. 1If Léndlord determines that the Design Development Plans
conform to thé Master Development Plan, the'Design Guidelines and
the Schematics, Landlord shall notify Tenant'to that effect. 1If
Landlord determines that the Design Development Plans do not
conform to'thé Master Development Plan, the Design Guidelines and
the Schematicé, Landlord shall so notify Tenant, specifying those
respects in which the Design Development Plans do not so conform,
and Tenant shﬁll revise the same to so conform and shall resubmit
the Design Development Plans to Landlord for review. Each review
by Landlord shall be carried out within fifteem (15) Business
- Days after £he date of subﬁisaion of the Design Development Plans
or revised Design Developmén: Plans, as the case may be, by
Tenant (and if Landlord shall not have notified Tenant of its
determination within such fifteen (15) Business Day period, it
.shall be deemed to have determined that the Design Development
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Plans do conform to the Master Development' Plan, the Designm
Guidelines and the 5chematic§).

(d) As soon as practicable after Landlord shall have
notified Tenant that the Design Development Plans conform to the
Master Development Plan, the Design Guidelines and the
Schematics, Tenant shall submit to Landlord final contract plans
and specifications for the Building prepared by the Architect and
in accordance with Landlord's requirements for final contract
plans and specifications, such requirements being more
particularly described in the Design Guidelines. Any changes in
such final contract plans and specifications from the Design
Development Plans shall be identified in reasonable detail. The
final contract plans and specifications shall be reviewed by
Landlord to determine whether or not they conform to the Master
Development Plan, the Design Guidelines and the Design
Development Plans. If Landlord determines that they do so
conform, Landlord shall notify Tenant to that effect. If
Landlord determines that the final contract plans and
specifications do not conform to the Master Developmenc Plan, the
Design Guidelines and t@e Design Development Plans, Landlord
shall so notify Tenant, specifying those respects in which the
final contract plans and specifications do not so conform, and
Tenant shall revise the same to so conform and shall resubmit the
final contract plans and specifications to Landlord for review.
Each reviei by Landlord shall be carried out within fifteen (15)

Business Days after the date of submission of the final contract
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plans and specifications or revised final contract plans and
specificatiogs, as the case may be, by Tenant (and if Landlord
shall not have notified Tenant of its determination within such
fifteen (15) Business Day period, it shall be deemed to have
determined that the final contract plans and specifications do
conform to the Master Development Plan, the Design Guidelines and
the Design Development Plans). The final contract plans and
specifications that have been determined to conform to the Master
Development Plan, the Design Guidelines and the Design
Development Plang, as the same may be changed from time to time
by Tenant, to the extent such changes are approved by Landlord as
hereinafter provided, are hereinafter referred to as the
"Copgtruction Documents."
(e) In the event that Tenant shall desire to modify the

L]
v

Construction Documents with respect to, or in any other way so as
to affect, any aspect of the exterior of the Building or the
height, bulk Sr setback of the Building, or the éompliance of the
Building with the Master Development Plan or the Design
Guidelineé, or the interior of the Building regarding the size,
types of possible use, or character of the Public Areas, Tenant
shall submit the proposed modifications to Landlord for approval
prior to making or implementing any such modification. All such
modifications shall be ideﬁtitied in reasonable detail. Tenant
shall not be required to submit to Landlord proposed
modifications of the Construction Documents which otherwise

affect solely the interior of the Building. Landlord shall
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review_the proposed modificationg to determine whether or not
they (i) conform to the Master Development Plan, the Design
Guidelines and this Lease, and (ii) provide for design, and with
respect to the exterior of the Building, provide for finishes and
materials, which are consistent with and comparable in quality to
those provided for in the Construction Documents. If Landlord
determines that they dd so conform and provide, Landlord shall
notify Tenant to that effect. If Landlord determines that the
Construction Documents, as so modified, do not conform to the
Master Development Plan, the Design éuidelines and the Lease or
do not provide for such design, finishes and materials, Landlord

- shall so notify Tenant, specifying those respects in which they
do not so conform or provide, and Tenant shgil revise the same to
meet Landlord's objections and shall resubmit them to Landlord
for review. Each review by Landlord shall be carried out within
fifteen (15) Business Days after the date of submission by Tenant
of the Construction Documents, as so modified (and if Landlord
shall not have notified Tenant of its determination within such
fifteen (15) Business Day period, it shall be deemed to have
determined that the proposed modifications are satisfactory).

(£) Notwithstanding the provisions of Sectiop 14.2(e), if,
after the Commencement of Construction, Tenant makes a good faith
determination that any proposed modification which requires
Landlord's approval under Section 14.2(e) is of a minor or

insubséantial'nature, Tenant may so advise an employee designated
by Landlord ('Landlg;d;g_g:gigg;_uanggg;') delivering to him or
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her a written statement setting forth the proposed modification’

and the basis for Tenant's determination-and-simultaneously

delivering copies of said statement to Landlord's President and
Chief Executive Officer and Vice President for Planning and
Design. Landlord's Project Manager shall, in writing, before the
expiration of the fifth (Sth) full Business Day after the receipt
of said advice, either (i) notify Tenant of its approval of said
propoéed modification or (ii) notify Tenant that Tenant is
required to submit the proposed modification to Landlord as
provided in Section 14.2(e). In the event Landlord's Project
Maﬁager acts in accordance with clause (ii) of the preceding
sentence, Landlord after receipt from Tenanc of the proposed
modification, shall endeavor to expedite its review thereof and
notification to Tenant of its determination. Nothing set forth
in this 5gg;;gn_11‘21£L shéll require Landlord to notify Tenant
of Landlord's determination earlier than the expiration of the
fifteen (15);Business Day period set forth in Section 14.2(e)
with respect to such modification,” provided, however, that if
Landlord's Project Manager shall not have notified Tenant
pursuant to either clause (i) or clause (11) of the preceding
sentence within the five (5) Business Day periocd set forth above,
Landlord shall be deemed to have approved the proposed
modification. |

(g) The Comstruction Documents shall comply with the
Requiremenﬁs, including but not limited to the Building Code of |

New York City. The responsibility to assure such compliance
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shall be Tenant's., Landlord's determination that the
Construction Documents conform. to the Master Development Plan,
the Design Guidelines and any other standard shall not be, nor
shall it be construed to be or relied upon as, a deﬁermination
that the Construction Documents comply with the Requirements. 1In
the event that there shall be a conflict between the Requirements
and the Master Development Plan or the Design Guidelines, the
Requirements shall prevail.

(h)  In addition to the documents referred to in
Section 14.1 and this Section 14.2, Tenant shall, at least
forty-£five (45) Business Days prior to ordering the same for
incorporation into the Building, submit to Pandlord samples of
all materials to be used on the exterior of the Building,
including, without limitation, windows and masonry, and the same
shall be subject to Landlord's approval for conformity té the
Design Guidelines, the Master Development Plan and the
Construction Documents. If Landlord shall have failed to object
to any of such materials within fifteen (15) Business Days aftei
its receipt of such materials, it shall be deemed to have
approved such materials. Landlord reserves the right.to maintain
at its cost its field personnel at the Premises to observe
Tenant's construction methods and techniques and Landlord shall
be en:itied to have its field personnel or other designees attend
Tenant's job and/or safety meetings. No such observation or
attendance by Landlord's personnel or designees shall impose upon

Landlord any responsibility for any failure by Tenant to observe
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applicable Requirements or safety practices in connection with
such construction, or constitute an acceptance of any work which
does not comply in all respects with the Requirements and the
provisions of this Lease.

(1) NotwithstanQing.anything herein contained to the
contrary, Tenﬁnt représents and covenants that it will not seek
to obtain anygamendment of, variance under, or map or text change
to, the Zoning Resolution with respect to the Premises.

(j) Tenant shall not construct or permit to exist any
Building on the Land unless the Building complies with the Master
Development Plan and the Design Guidelines. :

(k)' The.Building shall be designed an? constructed so that
following fompletion of the Buildiné, and at:all‘times during the
Term, the Building shall include (i) an area to memorialize the
victims of thé Holocaust, (ii) a museum and exhibition area
related or deyoted to the Holocaust and comnsistent with the
Museum Uses, and (iii) any other areas and-facilities deemed
necessary for exhibitions ind other purposes consistent with the
Museum Uses; ﬁrovided, however, that at all times during the
Term, at léast seventy-fiva percent (75%) of the space in the
Building4shall consist of memorial, museum and exhibition space
(referred to herein as the "Public Areas®) designed and intended
for use by members of the general public assembled in significant
numbers at the same time in space without divisions or other
barriers, as contrasted with separate individuilAuse or use by

small numbers of isolated individuals or small isolated groups.
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(1) Iq addition to submitting the samples referred to in
Section 14.2(h), Tenant shall, at least forty-five (45) Business
Days prior to ordering the same, submit to Landlord drawings and
gpecifications of any lettering, signs, decorations, showcases,
displays, display windows, planters, illumination or sound
devices to be used on the exterior of the Building or in any area
adjacent to the Building and the same shall not be installed
upon, or attached or affixed to, the exterior of or in the area
adjacent to, the Building without the prior written approval of
Landlord.

(m) 'Landlord acknowledges and agrees that in order to meet
Tenant's construction schedule, Tenant may pe required to "fast
track" certain aspects of the final,detailed’plans and
specifications and of the excavation and foundation stage of the
construction process. Landlord agrees, within the limitations of
sound construction practice, to cooperate with Tenant, as
reasonably requested from time to time by Tenant, in "fast
tracking® the construction of the Building. Such cooperation may
include, aﬁd may only include (i) shortening the review periods
provided for herein, (ii) reviewing certain aspects of the Design
Development Plans and Construction Documents prior to completion
and suhmission.to‘nandlord of every aspect thereof, and (iii)
permitting Tenant to begin foundation work prior to completion
and approval by Landlord of the Construction Documents.

(n) Tenant covenants and agrees that in the construction of

the Building, Tenant, and any employee, officer, agent or
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repregentative of Tenant, éhall not pay,-lend or deliver, or
agree to pay, lend or deliver, or request, demand, require,
extort, receive or accept, or agree to'request, demand, require,
extort, receive or accept, any payment, loan, sum éf money,
property or other thing of value, including, without limitation,
any bribe, kickback, other unlawfﬁl payment, loan, gratuity, fee
or charge of any nature or kind whatsoever,,in violation of this
Lease, the Labor Management Relations Act of 1947, as amended,
- the Labor Management Reporting and Disclosure Act, as amended,
and any and all other Requirements. 1In the e#enc that Landlord,
in its reasonable discretion, determines that Tenant has failed
to comply wiﬁh the provisions of this Sgg:%gn_liﬁzinl, then
notwithstand#ng any other provision in tnis'Lease to the
contrary, and in addition to any and all other rights and
remedies available to Landlord under this Lease, at law, in
equity or otherwise, Landlord, in its sole and absolute
discretion, shall have the right to demand that Tenant
immediately take all necessary action to terminate the employee,
officer, agent or representative who caused the violation of this
Section 14.2(n).

Section 14.3

(a) Commencing on the Commencement Date, Tenant shall
provide, or cause to be provided, and thereafter shall keep in
full force and effect, or cause to be kept in full force and
effect with respect to the Premises, until Commenqemént of

Construction, insurance coverage of the types set forth in
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Section 8.1(a) (ii) and g,;(zl(v;j):wich'a coverage limit of not
less than five million dollars ($5,000,000). prior to the
Commencement of Construction, Tenant shall provide, or cause to
be provided, and thereafter shall keep or cause to be kept in
full force and effect, or cause to be kept in full forﬁe and

- effect with respect to the Premises, until Completion of the
Building, the following:

(i) commercial general liability insurance, naming
contractor or construction manager as named insured and, as
additional insureds, Tenant, Landlord and Master Landlord,
such insurance to insure against liability for bodily injury
and death and for property damage in ngh amount as may from
time to time be reasonably requiréd by'Landlotd (which shall
be not less than twenty million dollars ($20,000,000)
combined single limit nor more than such amount as, at the
time in question, is customarily carried by prudent owners
with like buildings and improvements under construction in
like locations), such insurance to include |
operations-premises liability, contractor's protective
liability on the operations of all subcontractors, completed
operations (to be kept in force for not less than three (3)
years after Substantial Completion of the Building), broad
form contractual liability (designating the indemnity
provisions of the Construction Agreements and this Lease,
but with regard to the indemnity provisions of this Lease,

limited to claims, accidents, injuries and damages arising
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from or attributable to negligence or any:-other risk covered
by such general liability insurance), broad form property
damage,‘all coverage formerly provided under the broad form
comprehensive general liability endorsement and, if the
contractor is undertaking foundation, excavation or
demolition work, an endorsement that such operations are
cdvered and that the "XCU Exclusions” have been deleted;

(ii) automobile liability insurance for all owned,
non-owned, leased, rented énd/or hired vehicles insuring

’againsc iiability for bedily injury and death and for
property damage in an‘amount not less than five million
dollars ($5,000,000) combined single limit, such insurance
to name fenanc (contractor if carried By contractor) as
named inéured and, as additional insureds, Landlord, Master
Landlord and any general contractor 6: construction manager
engaged Sy Tenant (Tenant if contractor carries such
insurance) ;

(1ii) workers' compensation, New York State disability
and other statutory New York State insurance.for all persons
employed in connection with the conmstruction at the Premises
including, as a minimum, Employer's Liability limits of one
hundred thousand/one hundred thousand/five hundred thousand
($100,000/$100,000/$500,000), with coverage to be listed in
the underlying schedule of any umbrella or following form

excess policy;

08/15/94\30630\010\ 10egt jpn.013 Article 14-19



(iv) all-risk builder's risk insurance written om a
one hundred percent (100%) of completed value (non-
reporting) bagis with limits as provided in
Section 8.1(a) (i), naming, to the extent of their respective
insurable interests in the Premises, Tenant as named
insured, and, as additional insureds, Landlord, Master
Landlord and any contractor or construction manager engaged
by Tenant. In addition, such insurance (A) shall contain an
acknowledgment by the insurance company that its.rights of
subrogation have been waived with respect to all of the
insureds named in the policy and an endorsement stating that
"permission is granted to complete and occupy,® (B) if any
storage location situated off the-Premi;es is used, shall
include coverage for the full insurable value of all
materials and equipment on or about any such storage
location intended for use with respect to the Premises, and
(C) if materials, equipment, machinery or supplies to be
used in connection with construction are shipped to the job
site from places in the contiguous United States, the
District of Columbia or Canada, the all-risk builders risk

. insurance will provide transit coverage; and

(v) professional liébility/errors and omissions
insurance covering the work of the Architect on the Building
with a limit of no less than two million dollars
($2,000,000) . |
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In the-event the proceeds received pursuant to the insurance
coverage rquired under Section 14.3(a) (iv) shall exceed three
hundred and fifty thousand dollars ($350,000) (as such amount
shall be increased as provided in Section 8.2(a)), such proceeds
shall be paid to Depository and disbursed in aécordance with the
provisions of Sections 9.2 and 2.3. ~Excepc as provided otherwise
in the preceding sentence, such proceeds shall be payable, in
trust, to Landlord, for deposit in the Trust Account under
Article 12 and application to the cost of completion of.
construction of the Building.

(b) Nofconstruction shall be commenced until Tenant shall
have delivered to Landlord the original policies of insurance or
duplicate originals or certificates thereot'kogether with copieé
of such insufance policieg, as required by this Sgg;ign_;g*a,

(c) To ﬁhe extent applicable, Tenant shall comply with the
provisions of Sectiop 8.2 with respect to the policies required
by this Section 14.3. The insuranée required by this Section
.;5‘1 shall be primary to all other applicaﬁle-insurance
coverages. | |

(d) To the extent.that the insurance coverages required
pursuant to this Section 14.3 duplicate those required by
Article 8, Tenant shall not be required to maintain such coverage
in duplicate, but in such instance the more extensive coverage
shall be maintained.

(e) .In addition to the insurance required pursuant to this

Section 14.3, Tenant shall, prior to Commencement of
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Construction, obtain, or cause to be obtained, and furmnish to
Landibfaf\(i) payment and performance bonds in forms and by -
sureties satisfactory to Landlord, naming'the contractor as
obligor and Landlord and Tenant as co-obligees, each in a penaf
sum equal to the amount of the construction contract for the
Building (or if there shall be no construction contractor,
Landlord may require payment and performance bonds from each
subcontractor designated by Landlord, each in a penal sum equal
to.the amount of such subcontract) or (ii) other security
satisfactory to Landlord in its sole discretion, including,
without limitation, a clean, irrevocable letter of credit drawn
in favor of Landlord, provided the amount, form and issuer shall
have been approved by Landlord. '

Section 14.4 Commencement of Construction shall occur on or
prior to the Construction Commencement Date and thereafter,
construction of the Building shall be prosecuted by Tenant with
all reasonable diligence, in each case, however, subject to
Unavoidable Delays. Construction of the Building shall be
Substantially Completed by Tenant in a good and workmanlike
manner in accordance with the approved Construction Documents,
the Master Development Plan and the Design Guidelines, no later
than the date, as such date may be extended for Unavoidable
Delays (the "Scheduled Completion Date"), which is sixty (60)
months after the earlier of the Construction Commencement Date or

the date of the Commencement of Construction. Upon Substantial

Completion of the Building,,Ténant shall furnish Landlord with
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(1) true copieé of the temporary certificate(s) of Occupancy for
the space in the Building, (ii) a complete set of "as built®"
plans for the Building prepared by the Architect and accompanied
by a written statement by the Architect that the "as built" plans
are complete and correct, and (iii) a survey prepared and sealed
by a registered surveyor showing all portions of the Buildiné and
all easements énd other matters of récord relating to the
Premises, certified by such surveyor to Tenant, Landlord, and to
any title company which shall have insured or committed to insure
the interests bf any party in the Premises, and bearing the
certification of such surveyor that all portions of the Building
are within the property lines of the Land and do not encroach
upon any easemént or violate any restrictiqﬁ of record.
"Substantial Completion of the Building® or "Substagtially
ggmnlg&gﬂ shall mean (x) substantial campletzon of all
construction work on the Building except for minor details of
construction that do not interfere with Tenant's use of the
Premises in accordance with this Lease, and the installation of
all the Equipﬁent, furnishings and exhibits reasonably necessary
for the Building for Museum Uses, (y) the delivery to Landlord of
true copies of thé temporary Certificate(s) of Occupancy for the
space in the Building, and (2) the delivery to Landlord of a
statement in writing from the Architect that the construction has
been completed substantially in accordance with this Lease,
approved Construction Documents, the Master Development Plan, and

the peaigﬁ Guidelines. Notwithstanding anything herein contained
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to the contrary, if Tenant shall have failed to deliver the
temporary Certificate(s) of Occupancy for the Building, on or
before the Scheduled Completion Date as a result of the failure
of the Department of Buildings of New York City, or successor
body of similar function, to issue the same, such failure shall
not constitute a Default hereunder provided the Architect
certifies in writing to Landlord that Tenant has completed all
work necessary to obtain such temporary Certificate(s) of
Occupancy for the Building. In such event, Tenant shall deliver
a true copy of the temporary Certificate(s) of Occupancy for the
Building to Landlord promptly upon issuance. Within twenty-four
(24) months after the date of Substantial Cogpletioh of the
Building, Tenant shall furnish Landlord with the permanent
Certificate(s) of Occupancy for all space in the Building duly
issued by the New York City Department of Building, provided,
however, Tenant's failure to obtain such permanent Certificate(s)
of Occupancy within such twenty-four (24) month period shall not
be a Default hereunder if Tenant shall be diligently and in good
faith attempting to obtain same, which attempt shall include, but
not be limited to, the reasonable expenditures of monies. In any
event, Tenant shall promptly furnish Landlord with such permanent
Certificate(s) of Occupancy after same has been duly issued.
Section 14.5 [Intentionally Omitted]
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Section 14.6

(a) The materials to be incorporated in the Building at any
time during the Term shall, upon purchase of same and at all
times thefeaftér, constitute the property of Landlord, and upon
construction of the Building or the incorporation of such
materials theroin, title thereto shall immediately vest in
Landlord, provided, however, that (i) Landlord shall not be
liable in any manner for payment or otherwise to any contractor,
subcontractor,ilaborer or suppliér of materials or other Person
in connection Qith the purchase of any such materials, (ii)
Landlord shall‘have no obligation to pay any compenoation to
Tenant by reason of its acquisition of title to such materials
and Building, (iii) Landlord shall have no obligation with
respect to the;storage or care of such materials or the Building,
and (iv) all méterials to be incorporated in the Building shall,
immediately upon the purchase of same, be deemed to be leased to
Tenant pursuano to this Lease. |

(b) Tenant shall not enter into any Construction
Agreements, or an agreement with the Architect, unless the same
shall have been approved by Landlord, which approval shall not be
unreasonably withheld or delayed. Tenant hereby acknowledges
that no Comstruction Agreement shall be approved unless the same
shall include (i) the following provisions: "[contractor]
[subcontractof]:[materialman] hereby agrees that immediately upon
the purchase by [contractor] [subcontractor] [materialman] of any

materials to be incorporated in the Building (as said term is
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defined in the lease pursuant:ta:whichiche:owner acquired a
leasehold interest in the property), or of any materials to be
incorporated in improvements made thereto, such materials shall
become the sole property of Battery Park City Authority; a public
benefit corporation, notwithstanding that such materials have not
been incorporated in, or made a part of, such Building at the
time of such purchase; provided, however, that Battery Park City
Authority shall not be liable in any manner for payment or
‘otherwise to [contractor] [subcontractor] [materialman] in
connection with the purchase of any such materials and Battery
Park City Authority shall have no obligation to pay any
compensation to [contractor] [subcontractor{ [materialman] by -
reason of such materials becoming the sole property'of Battery
Park City Authority®, (ii) a provision requiring the signature
and delivery to Landlord of waivers of lien with each periodic
advance as provided for in Section 12.5(b) (iv); and (iii) a
provision meeting the retainage requirement set forth in

Section 14.1(b) (iii).

Sectian 14.7 Tenant may furnish and install a project sign
of a design and size and with such text as shall be reasocnably
satisfactory to Landlord, at a location on the Premises
reasonably satisfactory to Landlord and Tenant. Tenant also
shall extend to Landlord and any of its designee(s), the
privilege of being featured participants in ground-breaking and
opening ceremonies to be held at such time and in such manner as

Landlord and Tenant shall agree.
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Section i4.e Subject to the last .sentence of Section 17.1.
Tenant shall femove from the Project Areé all £ill excavated from
the Land and shall dispose of such fill in accordance with all. -
applicable Reéuirements.

Section 14.9 Tenant ackndwledges that it is aware that
construction activities of other developers and of Landlord ére,
or in the future may be, in progress or contemplated within the
Project Area. Tenant shall coordinate its construction activities
at the Premise? with other construction activities taking place
iq the Project’ Area, including, without limitation, those carried
on pursuant to;agreéments of lease with developers of other Phase
III sites and éhoae incident to the construction of Landlord's
Civic Facilitiés and civic facilities in other portioﬁs of the
Project Area. In no event shall Landlord or Master Landlord be
liable for anyidelays in Tenant's construction of the Building
attributable tq other construction activity in the Project Area.
In addition, Tenant shall (i) cause any and all work which Tenant
is required to or does perform or cause to be performed on, under
or adjacent to any portion of any street situated in whole or in
part in the Project Area to be performed in accordance with all
applicable Requirementa and in a manner which does not wrongfully
obstruct or hinder ingress to or egress from any portion of the
Project Area, (ii) not cause, permit or suffer the storage of
construction materials or the placement of vehicles not then
being operated in connection with construction activities on any

portion of any such street, except as may be permitted by

08/15/96\30630\010\10agt jpn.013 Article 14-27



applicable Requirements, (iii) undertake its constfuction
activities in accordance with normal New York City conmstruction
rules and (iv) promptly repair or, if required by Landlord,
replace any portion of Landlord's Civic Facilities damaged by the
act or omission of Tenant or any agent, contractor or employee of
Tenant, any such repair or replacement, as the case may be, to be
perfofmed by using materials identical to those used by Landlord,
or, if Tenant, despite its best efforts, is unable to procure

" such materials, using materials in quality and appearance similar.
to those used by Landlord and approved by Landlord. In the event
Tenant shall have failed to promptly repair or replace such
portion of Landlord's Civic Facilities as hereinabove provided,
Landlord shall have the right to do so at Ténan:'s expense and
Tenant shall, within twenty (20) days after demand, reimburse
Landlord for such costs and expenses inéurred by Landlord,
together with interest on such amounts at the Involuntary Rate
for the period from the due date to the date of actual payment.
In the event Tenant shall fail to promptly comply with the
provisions of clause (ii) above in this Section 14.9, Landlord
shall have the right after notice to Tenant to remove such
construction materials or vehicles at Tenant's expense and Tenant
shall, within twenty (20) days after demand, reimburse Landlord
for such costs and expenses incurred by Landlord, together with
interest on such amounts at the Involuntary Rate for the period
from the due date to the date of actual payment. Landlord shall

have the right, but shall not be obligated, to erect at its cost
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a perimeter fence enclecsing the Premises and any other of the
parcels within Phase III, provided such fénce shallAhave
entrances So as to permit construction access to the Premises.
In the event Landlord erects such a fence, Tenant shall not
interfere with same and, if the fence shall be damaged by the act
or ocmission of Tenant or any agent, contractor or employee of
Tenant, Tenant shall promptly repair or, if required by Landlord,
replace same in the manner provided in the immediately preceding
clause (iv) o% this Section 14.9. At the request of Landlord,
Tenant shall promptly enclose the Land with an 8-foot high
chain-mesh feéce SO as to separate the Premises from the
remainder of Ehe Project Area. During~cona?ruction, Tenant shall
maintain Tenaﬁt's fence in good condition. ﬁpoﬁ Substantial
Compietion ot%the Building, Tenant shall remave‘Tenanc's fence
and, if const?ucted, Landlord shall remove its fence from around
the Premisea.f Subject to applicable Requirements, Tenant shall
have the right to remove Tenant's fence at an earlier date.
Section 14.10 Tenant shall cause its contractois and all
other workers at the Premises connected with Tenant's

construction to work harmoniously with each other, and with the

"~ - other contractors and workers in the Project Area, and Tenant

shall not engige in, permit or suffer, any conduct which may
disrupt such harmonious relationship.

Section 14.11 Tenant shall construct the Building in a
manner which does not interfere with, delay or impede the

activities of Landlord, its contractors and other contractors and
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developers within the Project: Area. = If, in Landlord's reascnable
judgment, Tenant shall fail to comply with its obligations under
this Section 14.11, Landlord may, in addition to any other
remedies it may have hereunder, order Tenant (and Tenant's
contractors and other Persons connected with Tenant's
constiuction within the Project Area) to ceasgse those activities
which Landlord believes interfere with, delay or impede Landlord
or such other contractors or developers. No delay or other loss
or hindrance of Tenant arising ffom any such order by Landlord or
from the actions or omissions of any other such contractor or.
developer shall form the basis for any claim by Tenant against
Landlord or excuse Tenant from the full anq’timgly performance of
its obligations under this Lease except as'therwise expressly
set forth in this Lease.

Section 14.12 All persons employed by Tenant with respect
to construction of the Building shall be paid, without subsequent
deduction or rebate unless expressly authorized by law, not less
than the minimum hourly rate required by law.

Section 14.13 Landlord agrees that the leases to be entered
into with other tenants of parcels within Phase III shall require
such tenants to comply with requirements substantially similar to
those required of Tenant pursuant to Sections 14.2(1), 14.7,
14,9, 14.10, 14.11 and 14.12. Landlord shall enforce compliance

with such requirements on a non-discriminatory basis.
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ARTICLE 15
‘ REPAIRS

Section is.l Tenant shall take good care of the Premises,
including, without limitation, roofs, foundations and
appurtenances- thereto, all Equipment, and to the extent used,
controlled oripaid for by Tenant, all sidewalks installed or
maintained by Tenant, vaults (other than vaults which are under
the control of, or are maintained or repaired by, a utility
- company) , sidéwalk hoists, water, sewer and gas‘connections,
pipes and mai#s which are located on or‘serviCe the Premises
(unless the C%ty of New York or a public utility company is
obligated to ﬁaincain or repair same or same are used in common
with the general public or other ground lea;bea at Battery Park
City), and sh%ll put, keep and maintain the Premises in good and
safe order and condition, and make all repairs therein and
thereon, in:egior and exterior, structural and non-structural,
ordinary and éxtraordinary, foreseen and unforeseen, necessary or
appropriate to keep the same in good and gsafe order and
cohdition._and:whether or not necessitated by wear, tear,
obsolescence of defects, latent or ocherwiae; provided, howéver,
that Tenant's ébligationn with respect to Restoratiom resulting
from a casualty or condemnation shall be as provided in Articles
9 and 10 hereof. Tenant shall not ccmmit or suffer, and shall
use all reasonable precaution to prevent, waste, damage Or injury
to the Premiseé. When used in this Sgg;ign_ls‘l, the term
"repairs® shall include all necessary replacements} alterations
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and additions. a1l repairS'mAde'bY'Tenant'shall be equal in
quality and'clasg to the original work and shall be made in
compliance with (a) all Requirements of Governmental Authofities
(including, but not limited to, Local Law No. 5, 1973, as
amended), (b) the New York Board of Fire Underwriters or any
successor thereto, and (c) the Buildings Code of New York City,
as then in force.

Section 15.2 Tenané shall keep clean and free from dirt,
snow, ice, rubbish, obstructions and encumbrances, the sidewalks,
'grounds, chutes and sidewalk hoists comprising, in front of, or
adjacent to, the Premises. 4

Section 15.3 Landlord shall not be required to furnish any
gervices, utilities or facilities whatsoever'to the Premises, nor
shall Landlord have any duty or obligation to make any -
alteratidn. change, improvement; replacement, Restoration or
repair to, nor to demolish, the Building. Rxéept as otherwise
specifically provided in this Lease or by law, Tenant assumes the
full and sole responsibility for the condition, operation,
repair, alteration, improvement, replacement, maintenance and
management of the Premises. Tenant shall not clean nor require,

' permit, suffer nor allow‘any window in the Premigses to be cleaned
from the outside in violation of Section 202 of the Labor Law or
of the rules of the Industrial Board or other state, county or

municipal department, board or body having jurisdiction.
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ARTICLE 16
CHANGES, ALTERATIONS AND ADDITIONS

Section 16.1 If Tenant shall comply with the requirements
set forth in this Axticle 16, Tenant shall be permitted to
demolish, replace or materially alter the Premises, of any part
thereof, or to expand, improve or otherwise add to the Premises,
either voluntarily or in connection with repairs or Restorations
required by this Lease (collectively, "Capital Improvement").

(a) No Capital Improvemen& shall be undertaken until Tenant
shall have procured from all Governmental Authorities and paid
for all permits, consents, certificates and approvals for the
proposed Capital Improvement which are reqqired to be obtained
" prior to the commencement of the proposed Capital Improvement
(collectively, "Improvement Approvals®). Landlord shall not
unreasonably refuse to join or otherwise cooperate in the
application for any such Improvement Approvals, provided such
application is made without cost, expense or liability
(contingent or otherwise) to Landlord and (ii) complies with the
other provisions of this Article 16. True copies of all such
Improvement Approvals shall be delivered by Tenant to Landlord
prioxr to cammencément of the proposed Capital Improvement.

(b) All Capital Improvements when completed, shall be of
such a character as not to reduce the value of the Pfemisee below
its value immediately before construction of such Capital
Improvement and as not to change the size, types of possible use,

or character of the Public Areas, from the size, possible uses or
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character of the Public Areas, ag the case may be, immediately
before construction of such Capital Improvement.

| (c) All Capital Improvements shall be made with reasonable
diligence and continuity (subject to Unavoidable Delays) and in a
good and workmanlike manner and in compliance with (i) all
Improvement Approvals, (ii) the Master Development Plan, the
Design Guidelines and, if required pursuant to Section 16.2(a) or
{b), the plans and specifications for such Capital Improvement as
approved by Landlord, (iii) the orders, rules, regulations and
requirements of any Board. of Fire Underwriters or any similar
body having jurisdiction, and (iv) all other Requirements.

(d) ‘No construction of any Capital Improvements shall be
commenced until Tenant shall have delivered'to Landlord original
insurance policies, or certificates of insurance with respect to
such policies together with duplicate originals of such policies,
issued by responsible insurers that satisfy the requirements of
Section 14.3, bearing notations evidencing the payment of
- premiums or installments thereof then due or aécompanied by other
evidence satisfactory to Landlord of such payments, unless
Landlord shall reasonably determine that the Capital Improvement
does not warrant the insurance required by Section 14.3 in which
case Landlord shall in its discretion specify such lesser types
and levels of insurance appropriate to such Capital Improvement.
If, under the provisions of any casualty, liability or other
insurance policy or policies then covering the Premises or any

part thereof, any consent to such Capital Improvement by the
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insurance -company or companies issuing such policy or policies
shall be required to continue and keep such policy or policies in
full force_and efféct, Tenant, prior to the commencement of
construction of such Capital Improvement, shall obtain such
consents and pay any additional premiums or charges therefor that
may be imposed by said insurance company or companies.

Section 16.2

(a) If the estimated cost of any proposed Capitél
Improvement shall exceed three hundred and fifty thousand dollars
($350,000) (as such amount shall be increased as provided in
Section 8.2(a)), either individually or in the aggregate with
other Capital Improvements being or expected by Temant to be
started in a coordinated manmer or at the same time, Tenant
shall:

(i) pay to Landlord, within twenty (20) days after
demand, the reasonable fees and expenses of any architect or
engineer selected by Landlord to review the plans and
specifications describing the proposed Capital Improvement
and inspect the work on behalf of Landlord; and

(ii) furnish ta Landlord the following:

(x}) at leaac'chirty (30) Business Days prior to
commencement of the proposed Capital Improvement, complete
plans and specifications for the Capital Improvement,
prepared by a licensed professional engineer or a registered
architect approved by Landlord, which approval shall not be
unreasonably withheld, all of the foregoing to be subject to
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Landlord's review and approval ﬁarﬁccnfcrmi:y*with’the
Master Development Plan and the Design Guidelines;

(y) at least ten (10) Business Days prior to
commencement of the proposed Capital Improvement, (1) a
contract reasonably satiasfactory to Landlord in form
assignable to Landlord, made with a reputable and
responsible contractor approved by Landlord, which appro%al
shall not be unreasonably withheld, providing for the
completion of the Capital Improvement in accordance with the
schedule included in the plans and specification;, and
(2) payment and performance bonds or other security, in each
case satisfying the requirements of Sectijon 9.4(a)(ii); and

(z) at least ten (10) Business 63?3 prior to »
commencement of the proposed Capital Improvement, an
assignment to Landlord of the contract so furnished and the
bonds or other security provided thereunder, such assignment
to be duly executed and acknowledged by Tenant and by its
terms to be effective only upon any termination of this
Leas§ or upon Landlord’'s re-entry upon the Premises or
following any Event of Default prior to the complete
performance of such contract, such assignment also to

'include-the benefit of all payments made on account of such
contract, including payments made prior to the effective
date of such assignment. .

(b) Notwithstanding that the cost of any Capital
Improvement is less than three hundred and fifty thousand dollars
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($350,000) (as such amount shall be increased as provided in
Sectjon 8.2(a)), such cost to be determined as provided in
Section 9.1(a), to the extent that any portion of the Capital
Improvement involves structural work or work involving the
exterior of the Building or a change in the height, bulk or
setback of the Building from the height, bulk or setback existing
immediately prior to the Capital Improvement, or any change to
the interior of the Building that affects the gize, types of
possible use or character of the Public Areas, or in any other
aspect-relates to or affects compliance with the Master
Development Plan or the Design Guidelines, then Tenant shall
furnish to Landlord at least thirty (30) Business Days prior to
commencement of the éapital'Improvement. coﬁplete plans and
specifications for the Capital Improvement, prepared by a
licensed professional engineer or registered architect approved
by Landlord, which approval shali not be unreasonably withheld,
and, at Landlord's request, such other items designated in
Section 16.2(a) (i3), all of the foregoing to be subject to
Lahdlord;s feview and approval as provided therein. In addition,
Tenant shall pay to Land;ord the reasonable fees and expenses of
any independent architect or engineer selected by Landlord to
reviéw the plans and specifications describing the proposed
Capital Improvement and inspect the work on behalf of Landlord.
(c) Landlord shall notify Tenant. of Landlord's
determination with regpect to any request for approval required

under this Section 16.2 within fourteen (14) Business Days after
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the later of (i) Landlord's receipt of ' such request from Tenant
or (ii) Landlord's receipt of the plans and specifications in .
accordance with this Section 16.2. Landlord's failure to so
notify Tenant within said time period shall be deeﬁed to
'constitute approval of the proposed Capital Improvement by
Landlord. |

| (d) . In the event that Tenant shall desire to modify the
plans and specifications which Landlord theretofore has approved
' pursuant to Section 16.2(a) (ii) (x) or 16.2(b) with respect to, or
which will in any way affect, any aspect of the exterior of the
Building or the height, bulk or setback thereof, or the interior
of the Building regarding the size, types of possible use, or
character of the Public Areas, or which wiii affeét»complianée
with the Design Guidelines or the Master Development Plan, Tenant
- shall submit the proposed modifications to Landlord. Tenant
shall not be required to submit to Landlord proposed
modifications of the plans and specifications which otherwise
affect solely the interior of the Premises. Landlord shall
review the propoéed modifications to determine whether or not
they (i) conform to the Master Development Plan and the Design
Guidelines, and (ii) provide for design, finishes and materials
which are consistent with and comparable in quality to those
provided for in the approved plans and specifications and shall
approve such proposed modifications if they do so conform and so
provide. If Landlord determines tha£ the proposed modifications

are not satisfactory in light of the above criteria, it shall so
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advise Tenant, specifying in what respect the plans and
specifications, as so medified, do not conform c§ the Master
Development Plan or the Design Guidelineg, or do not provide for
design, finishes and materials which are consistent with and
comparable in quality to those provided for in the approved plans
and specifications. After Landlord shall have so advised Tenant,
Tenant shall revise the plans and specifications so as to meet
Landlqrd's objections and shall deliver same to Landlord for
review. Each review by Landlord shall be carried out within
fburteen (14) Business Days after the date of deliver& of the
plans and specifications, as so revised (or one or more portions
thereof), by Tenant, and if Landlord shall not have notified
Tenant of its determination within such peérod, it shall be
deemed to have determined that the proposed changes are
satisfactory. Landlord shall not review portions of the approved
plans and specifications which Landlord has previously determined
to be satisfactory, provided same have not been changed by
Tenant.

Section 16.3 All Capital Improvements shall be carried out
under the supervision of an architect selected by Tenant and
approved by Landlord, which approval shall not be unreasonably
withheld. Upon completion of any Capital Improvement Tenant
shall furnish to Landlord a complete set of "as-built” plans for
such Capital Improvement and, where applicable, a survey meeting
‘the requirements of Section 14.4 hereof, together with a

permanent Certificate of Occupancy therefor issued by the New
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York City Department of Buildings, to the exten:“a;modificacion.;
thereof waa required.

Section 16.4 Title to all additions, alterations,
improvements and replacements made to the Premises, including,
without limitation, the Capital Improvements, shall forthwith
vest in Landlord, without anf obligation by Landlord to pay any

compensation therefor to Tenant.
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ARTICLE 17
REQUIREMENTS OF PUBLIC AUTHORITIES
AND OF
INSURANCE UNDERWRITERS AND POLICIES;V
COMPLIANCE WITH MASTER LEASE

Section 17.1 Tenant promptly shall comply with any and all
applicable present and future léws, rules, orders, ordinances,
requlations, statutes, requirements, permits, consents, |
-certificates, approvals, codes and executive orders
(collectively, "Requirementg®) without regard to the nature or
cost of the work required to be done, extraordinary as well as
érdinary, of all Governmental Authorities now existing or |
hereafter created, and of any and ail of théir departments and
bureaus, of any applicable Fire Rgting Bureau or other body
exercising similar functions, affecting the Premises or any
street, avenue or sidewalk comprising a part thereof or adjacent
thereto and controlled by Tenant or any vault in or under the
Premises, or requiring the removal of any encroachment, or
affecting the construction, maintenance, use, operation,
management or occupancy of the Premises, whether or not the same
involve or require any structural changes or additions in or to
the Premises, and without regard to whether or not such changes
or additions are required on account of any particular use to
which the Premises, or any part thereof, may be put.
Notwithstanding the foregoing, Ténan: shall not: pe responsible

for any Hazardous Materials, as hereinafter defined, existing on
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or under the Land as of the date of execution of this Lease; or
be required to comply with Requirements of Landlord except (i) as
otherwise expressly provided in this Lease or (ii) Requirements
of New York City acting solely in its capacity as a Governmental
Authority. Tenant also shall comply with any and all provisions
and requirements of any casualty, liability or other insurance
policy>required to be carried by Tenant under the provisions of
this Lease. |

Section 17.2 Tenant shall have the right to contest the
validity of any Requirements or the application thereof. During
such contest, compliance with any such contested Requirements may
be deferred by Tenant upon condition that bgfore ingtituting any
such proceeding, Tenant shall furnish to Landlord a bond, cash or
other security satisfactory to Landlord, securing compliance with
the contested Requirements and payment of all interest,
penalties, fines, fees and expenses in connection therewith. Any
such proceeding instituted by Tenant shall be commenced as soon
as' is reasonably possible after the issuance of any such
contested matters, or after notice (actual or constructive) to
Tenant if the applicability of such matters to the Premises is
contested, and such proééeding shall be prosecuted to final
adjudication with reasonable dispatch. Notwithstanding the
foregoing, Tenant promptly shall comply with any such
Requirements and compliance shall not be deferred if such
" noncompliance shall result in the imminent loss or forfeiture of

the Premises, or any part thereof or if Landlord shall be in
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danger of being gubject to civil or crimina]l liability or penalty
by reason of noncompliance therewith. Landlof&:shall cooperate
with Tenant in any such contest to such exteat as Tenanﬁ may
reasocnably request, it being understood, however, that Landlord
shall not be subject to any liability or the payment of any costs
or expense in connection with any proceeding brought by Tenant.

Section 17.3 Tenant shall not cause or create or permit to
exist or occur any condition or event relating to Ehe Premisges
which would, with or without notice or passage of time, result in
an event of default under the Master Lease. Tenant shall perform
all of Landlord's obligation as tenant under the Master Lease
relating to the maintenance and operation of the Premises unless,
in accordance with the terms of this Lease, Landlord is
specifically obligated to perform'any such obligation.

Section 17;4 (a) Tenant covenants that neither Tenant, nor
its agents, employees, licensees, contractors, materialmen,
visitors, Subtenants, occupants, successors or permitted assigns
or any othef Person at the Premises shall use or permit to be
used Hazardous Materials at or affecting the Premises in any
manner which violates any Environmental Laws (as hereinafter
defined) governing the use, storage, treatment, transportation,
manufacture, refinement, handling, production or disposal of
Hazardous Materials. |

(b) Tenant cavenants (i) that Tenant shall keep the
Premises or cause the Premises to be kept free of Hazardous

Materials and not cause or permit the Premiges to be used to
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generate, manufacture, refine, transport, treat, store, handle,
dispose, produce or process Hazardous Materialsg, eXcept in
compliance with all applicable Environmental Laws, and (ii) that
Tenant shall ensure compliance‘by all agents, employees,
licensees, contractors, materialmen, Qisitors, Subtenénts,
occupants, successors or permitted assigns or any other Persons
at the Premises with all applicable Environmental Laws in
connection with the Premises, and will ensure that all such
Persons obtain and comply with any and all required approvals,
registrations or permits in connection with the Premises.

(¢) Tenant shall, upon the request ot-the Landlord, conduct
and complete all audits, investigations, studies, samplings and
testings relative to Hazardous Materials at ‘or affecting the
Premises, and shall promptly forward the results of the foregoing
to Landlord. Landlord shall pay, or reimburse Tenant or cause
Tenant to be reimbursed for, the cost of any such audits,
investigations, studies, samplings and testings, except that
Tenant shall bear such cost if in relation to any audits,
investigations, studies, samplings or testings, Tenant is shown
to have breached any of its covenants under Section 17.4(a) or
D).

(d) In the event Tenant does not timely perform any of the
above obligations, Landlord, after reasomable prior notice to
Tenant, may perform said obligations at the expense of Tenant and
all such césts and expense shall be payable by Tenant to Landlord
as Rental within'ten‘(lo) days after demand therefor.
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Notwithstanding any of the foregoing provisions of this Section
17.4 or any provision oflsgg;ign 17.4(f) or Sectiom 15.3, Tenant
shall not be responsible for, and shall be indemnified by
Landlord for any claims of or liabilities tc any Person other
than any of the parties with respect to; any Hazardoué Materials
existing on or under the Land as of the date of execution of this
Lease. ,
(e) As used herein, the following terms shall have the
following meanings: |
(1) "Haza:dgna_xa;gziala' shall mean asbestos, urea
formaldehyde, polychlotinated biphenyls, petfoleum products,
flammable explosives, radicactive mate;ials, hazardous or
toxic materials, hazardous or toxic wasEes,’hézaidous or
toxic substances, or related materials, including,-without‘
limitation, those substances and materials defined as
"Hazardous Substances®" in the Comprehensive Environmental
" Response, Compensation and Liability Act of 1980, as amended
(42 U.S.C. Section 9601, et seq.), the Hazardous Materials
Transportation Act, as amended (49 U.S.C. Section 1801, et
seq.), the Resource Conservation and Recovery Act, as
amended (42 U.S.C. Section 6901, et seq.) and in regulatiocns
adopted and publications promulgated pursuant thereto.
(i1) "Environmental Lawa® shall mean any and all
federal, state or local environmental laws, ordinances,
rules, or regulations (whether now existing or hereafter

enacted or promulgated), or any other such laws, ordinances,
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rules or regqulations of ‘any other: govermnmental or

quasi-governmental entity, or any judicial or administrative

interpretations of such laws, ordinances, rules or
regulations, including, without limitation, the federal
statutes, and regulations promulgated pursuant thereto,
described in subparagraph (i) above, and Local Law 76 of

1985 of New York City.

(£) Tenant covenants and agrees, at its sole cost and
expense, to indemnify, protect and save Landlord and'M?ster
Landlord harmless against and from any and all damages, losses,
fines, settlements, liabilities, obligations, penalties, claims,
litigation, demands, defenses, judgments, s?its, proceedings,
costs, disbursements or expenses of any kind or of any nature
whatsoever, known or unknown, contingent or otherwise (including,
without limitation, attorneys' and experts' fees and
disbursements) which may at any time be imposed upon, incurred by
or awarded against Landlord or Master Landlord and arising from
or out of (i) (a) the presence, disposal, release, or threatened
release of any Hazardous Materials which are on, from or
affecting the soil, water, air, vegetation, buildings, personal
property, persons, animals, or otherwise affecting all or any
portion of the Premises; (b) any personal injury (including
wrongful death) or property damage (real or personal) arising out
of or related to such Hazardous Materials; (c) any lawsuit,
brought- or threatened, or government 6rder relating to such

Hazardous Materials; and (d) any violation of Environmental Laws,
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or demands of any Governmental Authority, which. are based upon or
in any way related to such Hazardous Materiéls,fincluding,
without limitation, attorney and consulting fees and
disbursements, investigation and laboratory fees, court costs and
litigation expenges; or (ii) the assertion by Tenant of any
defense to its obligations under this Se¢tiom 17.4, including,
without-limitation, (a) the costs of removal of any and all
Hazardous Materials from all or any portion of the Premises or
any surrounding areas, (b) additional costs required to take
neéessary precautions to protect agaihst the release of Hazardous
Materials from the Premisés into the air, any body of water, any
other public domain or any surrounding areas, and (c) costs
incurred to comply, in coannection with all Bb any portion of the
Premises, with all applicable Bavironmental Laws with respect to

Hazardous Materials.
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ARTICLE 18
EQUIPMENT

Section 18.1 All Equipment shall be and shall remain the
property of Landlord. Tenant shall not have the right, power or
authority to, and shall not; remove any Equipment from the
Premises without the consent of Landlord, which consent shall not
be unreasonably withheld, provided, however, such consent shall
not be required in connection with repairs, cleaning or other
- servicing, or if (subject to Unavoidable Delays) the same is
promptly replaced by Equipment which is at least equal in utility
and value to the Equipment being rembved. Notwithstanding the
foregoing, Tenant shall not be required to replace any Equipment
which performed a function which has become'obsolete or otherwise
is no longer necessary or desirable in connection with the use or
operation of the Premises, unless such failure to replace would
reduce the value of the Premises or woﬁld result in a reduced
lével of maintenance of the Premises, in which case Tenant shall
be required to install such Equipment as may be necessary to
- prevent such reduction in the value of the Premises or in the
level of maintenance.

Section 18.2 Tenant shall keep all Equipment in good order
and repair and shall feplace the same when necessary with items
at least equal in utility and value to the Equipment bging
replaced.

08/15/94\30630\010\10agt jpn.013 Article 18-1



ARTICLE 19
DISCHARGE OF LIENS; BONDS

Section 19.1 Subject to the provisions of Segtionm 19.2
hereof, Tenant shall not create or permit to be created any lieﬁ,
encumbrance or charge upon the Premises or any part thereof, the
income therefrom or any assets of, or funds appropriated to,
Landlord, and Tenant shall not create any lien, encumbrance or
gharge upon the Project Area or any part thereof. Tenant shall
not suffer any other matter or thing whereby the estatg, right
and interest of Landlord in the Premises or any part thereof
might be impaired.

Section 19.2 If any mechanic's,'laborgr‘s or materialman'’s
lien (other than a lien arising out of any work performed by
Landlord) at any time shall be filed in violatiom of the
obligations of Tenant pursuant to Sectiopn 19.1 against the
Premises or any part thereof or the Project Area or any part
thereof, or if any public improvement lien created or permitcted |
to be created by Tenant shall be filed against any assets of, or
funds appropriated to, Landlord, Tenant, within forty-five (45)
days after notice of the filing thereof, shall cause the same to
be discharged of record by payment, deposit, bond, order of a
courﬁ of competent jurisdiction or otherwise. If Tenant shall
fail to cause such lien to be discharged of record as aforesaid,
within the period aforesaid, and if such lien shall continue for
an addiciqnal'ten (10) days after notice by Landlord to Tenant,

then, in addition to any other right or remedy, Landlord may, but
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shall not be obligated to, discharge the same either by paying
the amount claimed to be due or by procuring the discharge of
such lien Dy deposit or by bonding proceedings, and in any such
event, Landlord shall be entitled, if Landlord so elects, to
compel the prosecution of an action for the foreclosure of such
lien by the lienor and to pay the amount of the judgment in favor
of the lienor with interest and costs. Any amount so paid by
Landlord, including all reasonable costs and expenses incurred by
Landlord in connection therewith; together with interest thereon'
at the Involuntary Rate, from the respective dates of Landlord's
making of the payment or incurring of the costs and expenses,
shall constitute Rental and shall be paid by Tenant to Landlord
within ten (10) days after demand. thwith;ianding the foregoing
provisions of this Section 19.2, Tenant shall not be required to
.discharge any such lien if Tenant is in gobd faith contesting the
same and has furnished a cash deposit or a security bond or other
such security satisfactory to Landlord in an amount sufficient to
pay such lien with interest and penalties.

Section 19.3 Nothing in this Lease contained shall be
deemed or construed in any way as constituting the consent or
request of Landlord, express or implied, by inference or
otherwise, to any contractor, subcontractor, laborer or
materialman for the performance of any labor or the furnishing of
any materials for any specific improvement, alteration to or
repair of the Premises or anf part thereof, nor as giving Tenant

any right, power or authority to contract for or permit the
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rendering oﬁ any services or the furnishing of materials that
would give rise to the filing of any lien against Landlord's
interest in the Premises or any part thereof, the Project Area or
any part thereof, or any assets of, or funds appropfiated to,
Landlord. Notice is hereby given, and Tenant shall cause all
Construction Agreements to provide, that Landlord shall not be
liable for any work performed or to be performed at the Premises
for Tenant or any Subtenant or for any materials furnished or to
"be furnished at the Preﬁises for any of the foregoing, and that
no mechanic's or other lien for such work or materials shall
attach to or affect the estate or intérest of Landlord in and to
the Premises or any part thereof, the Proje?t Area or any part
thereof, or any assets of, or funds.appropriited to, Landlord.
Section 19.4 Tenant shall have no power to do any act or
make any contract which may create or be the foundation for any
lien, mortgage or other encumbrance upon the estate or assets of,
or funds appropriated to, Landlord or of any interest of Landlord

in the Premises.
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ARTICLE 20
NO REPRESENTATIOﬁS BY LANDLORD

Section 20.1 Tenant acknowledges that Temant is fully
familiar with the Land, the Project Aréa, the physical condition
thereof (including, without limitation, the fact that the Land
includes substantial portions of landfill which may present
gpecial difficulties in the design, construction and maintenance
of the Premises and Tenant's Civic Facilities), the Title
Matters, the Zoning Resolution and the Requiremenﬁs, the Master
Lease, the Magter Development Plan, the Settlement Agreement and
the Design Guidelines. Subject to the provisions of Article 17
concerning Hazardous Materials, Tenant accgp:s the Land and any
improvements on the Land in its existing condition and gstate of
 repair and, except as otherwise expreéaly set forth in this ‘
Leagse, no representations, statements, or warranties, express or
implied, have been made by or on behalf of Landlord in respect of
the Land, the Project Area, the status of title thereof, the
physical condition thereof, including, without limitation, the
llandtill portions thereof, the zoning or other laws, regulations.
rules and orders applicable hereto, Taxes, or the use that may be
made of the Land. Tenanﬁ-haa relied on no such representations,
statements or warranties. Subject to the provisions of Article
17 concerning Hazardous Materials, and the proviso in Saction
21.3, Landlord‘shall in no event whatsoever be liable for any

latent or patent defects in the Land.
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Section 20.2 Notwithstanding anything herein contained to
the contrary, Landlord represents that Landlord has a leasehold
interest in the Land subject to the Title Matters and that the
Master Lease, Design Guidelines, Master Development Plan and
Settlement Agreement have not been amended, modified or

supplemented, except as specifically set forth in the definitions

contained in Article 1.

08/15/94\30630\010\10agt jpn. 013 Article 20-2



ARTICLE 21
LANDLORD AND MASTER LANDLORD
NOT LIABLE FOR INJURY OR DAMAGE, ETC.

Section 21.1 Landlord and Master Landlord shall not in any
event whatsoever be liable for any injury or damage to Tenant or
to .any other Person happening on, in or about the Premises and
its appurtenances, nor for any injury or damage to the Premises
or to any property belonging to Tenant or to any other Person
which may be caused by any fire or breakage, or by the use,
misuse or abuse of the Premises (including, but not limited to,
any of the common areas within the Premises, the Public Areas,
Equipment{ elevators, hatches, openings, ingcallations,
stairways, hallways, or other common facilitles), or the stréets
or sidewalk area within the Premises or which may arise from any
other cause whatsoever except to the extent any of the foregoing
shall have resulted from the negligence or wrongfﬁl act of
Landlord or Master Landlord, as the case may be, or their
respective directors, officers, agents, employees or licensees or
from any Hazardous Materials existing on or under the Land as of
the date of execution of this Lease; nor shall Landlord or Master
Landlord in any event be liable for the acts or failure to act of
any other tenant of any bremiseq within the Project Area other
than the Premiseo, or of any agent, representative, employee,
contractor or servant of such other tenant.

Section 21.2 Landlord and Master Landlord shall not be

liable to Temant or to any other Person for any failure of water
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. supply, gas or electric current, nor for any injury or damage to
any property of Tenant or of any other Person 6r to the Premises
caused by or resulting from gasoline, oil, steam, gas,
electricity, earthquake or hurricane, tornado, flood, wind or
similar storms or disturbances, or water, rain or snow which may
}leak or flow from the street, sewer, gas mains or subsurface area
or from any part of the Premises, or leakage of gasoline or oil
from pipes, appliances, sewer or plumbing works therein, or from
any other place, nor for interference with light or other
incorporeal hereditaments by anybody, or caused by aﬁy public or
quasi-public work except to thé extent any of the foregoing shall
have resulted from the negligence or wrongful act of Landlord or
Master Laﬁdlord, as the case may be, or the&i respective
directors, officers, agents, employees or licensees or from any
Hazardous Materials existing on or under the Land as of the date
of execution of this Lease.

Section 21.3 1In addition to the provisions of Sections 21.31
and 21.2, in no event shall Landlord or Maﬁcer Landlord be liable
to Tepant or to any other Person for any injury or damage to any
property of Tenant or of any other Person or to the Premises,
arising out of any sinking, shifting, movement, subsidence,
failure in load-bearing capacity of, or other matter or
difficulty related to, the soil, or other surface or subsurface
materials, on the Premises or in thefprcject Area, it being
| agreed that Tenant shall assume and bear all risk of loss with
respect thereto; provided that Landlord and not Tenant shall be
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responsible for any lose, cost and expense: “itv::mgf“?:&f -
maintenance of Landlord's Civic Facilities or the tetainiug wall
constructed for Landlord along the most weaterly boundary of
gattery Park City. |
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ARTICLE 22
INDEMNIPICATION OF LANDLORD,
MASTER LANDLCRD AND OTHERS

Section 22.1 Tenant shall not do, or permit ahy employee,
agent or contractor of Tenant to do, any act or thing upon the
Premises or elsewhere in‘the Project Area which subjects Landlord
or Master Landlord to any liability or responsibility for injury
or daﬁage to persons or property, or to any liability by reason
of any violation of law or any other Requi;emenc. Tenant, to the
fullest extent permitted by law, shall indemnify and save
Landlord, Master bandlord, and the State of New York, and their
agents, directors, officers and employees (collectively, the
"Indemnitees®), harmless from and against a;i and all
liabilities, suits, obligations, tines, damages, penalties,
claims, costs, charges and expensen,.including, without
limitation, engineers', architects'’, and attorneys' fees and
disbursements, which may be imposed upon or incurred by or
asserted against any of the Indemnitees by reason of any of the
following occurring during the Term, except to the extent that
the same shall have been caused in whole or in part by the
negligence or wrongful act of any of the Indemnitees:

(a) construction of the Building or aay other work or thing
done in 6: on the Premises or any part thereof;

(b) any use, non-use, possessiocn, occupation, alteration,
repair, Restoration, condition, operatiom, mainten;nce or

management of the Premises or any patt thereof or of any street,
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alley, sidewalk, curb, vault, passageway or park or cpen space or
other space comprising a part of the Premises or adjacent |
thereto, Provided such indemnity with regard to any such adjacent
streets, alleys, sidewalks, curbs, vaults, passageways and other
space or area is limited to an alteration, repair, condition, or
maintenance of game which Tenant is obligated to do or perform or
which is otherwise done or performed by or results from use by
Tenant or any agent, contractor, servant or employee of Tenant;

(¢) any negligent or tortiocus act or failure to‘act (or act
which is alleged to be negligent or torticus) within the Project
Area on the part of Tenant or ;ny agent, contractor, materialman,
servant or employee of Tenant or any'Subcqunc;

(d) any accident, injuﬁy (1nciuding death at any time
resulting therefrom) or damage tO any Person Or property
occurring in or on the Premises or any part thereof or in, on or
about any street, alley, curb, passageway, sidewalk or vault or
other space or area controlled by or an behalf of Tenant and
adjacent to the Premises;

(e) any failure on the part of Temant to perform or comply
with any of the covenants, agreements, terms or conditions
éontained in this Lease on its part to be performed or complied
with; ' |

(£) any lien or claim created or permitted to be created by
Tenant against any assets of, or funds appropriated to, any of

the Indemgi:ées unde:A:hn lawe of the State ot'New York or of any
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other Governmental-AutRority. or aoy: Iimzi:ymcum be’
asserted against any of the Indemnitees with respect thereto; or

(g) any tax attributable to the execution, delivery or
- recording of this Lease. _

Section 22.2 The obligations of Tenant under this Argicle
22 shall not be affected in any way by the absence in any case of
covering insurance or by the failure or refusal of any insurance
carrier to perform any obligation om its part under insurance
policies affecting the Premises.

Section 22.3 If any claim, action or proceeding is made or
brought against any of the Indemnitees by reasom of any event for
which Tenant has agreed to indemnify the Indemnitees in
Sasninn_Zi.lo then Tenant shall resist or d;!end gsuch claim,
action or proceediqg (in such Indemnitee's name, if necessary) by
the attorneys for Temant's insurance carrier (if such claim,
action or proceeding is covered by insurance maintained by
Tenant) or (in all other instances) by such attorneys as Tenant
shall select and Landlord shall approve, which approval shall not
be unreasonably withheld. In such event, Tepant shall control
all decisions in respect of the litigation and settlement of such
claims. Notwithatanding the foregoing, Landlord may at its own
cost engage its own attorneys experienced in matters of the type
in questicn to assist in its defense. The indemmification
obligations imposed upon Tenant under Section 22.1 shall not
apply to any settlement separicely agreed to by Landlord without

Tenant's consent, nor if Landlord retains its own attorneys and

08/18/94\30430\010\ 10agt jpn. 013 Article 22-3



guch retention will materially impair or matefially'diminish'
_ Tenant's insurance coverage and Landlord h&s beenn so advised in
writing by Tenant's insurer.

Section 22.4 In addition to the provisiohs of Sections
22.1, g;*g and 22.3, Tenant shall pay all costs incurred by
Landlord in connection with the operation, maintenance, repair,
restoration and provision of security for the streets, alleys,
sidewalks, pagsageways, open spaces and mapped public parkland

adj#cent to the Prem;ses which may result or arise from Tenant's
.use of, or injury or damage to, the Premisges, éuch streets,
alleys, sidewalks, passageways, open spaces and mapped public
parkland or from any failure of Tenant to meet its obligitions
under this Lease. '

Section 22.5 The provisions of this Article 22 shall
survive the Expiration Date with respect to actions or the

failure to take any actions or any other matter arising prior to

the Expiration Date.
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ARTICLE 23 -
RIGHT OF INSPECTION, ETC.

Section 23.1 Tenant shall permit Landlord and its agents or
representatives to enter the Premises at all reasonable times and
upon reasonable notice (except in cases of emergency, .in which
event Landlord shall reasonably attempt to notify Tenant prior to
such entry) for the purpose of (a) inspecting the same, (b)
determining whether‘or not Tenant is in compliance with its
obligations hereunder, and (c) making any necessary repairs to
the Premises and performing any work therein that may be
necessary by reason of Tenant's failure to make any such repairs
or perform any such work, provided that, except ia any emergency,
Landlozrd shall have given Tenant notice specifying such repairs
or work and Tenant shall have failed to make such repairs or to
do such work within thirty (30) days after the giving of such
notice (subject to Unavoidable Delays), or if such repairs or
such work cannot reasonably be completed during such thirty (30)
day period, to have commenced and be diligently pursuing the same
(subject to Unavoidable Delays). |

Section 23.2 Nothing in this Axticle 23 or elsewhere in
this Lease shall imply any duty upon the part of Landlord to dp
any work required tc'bc.pefformed by Tenant hereunder and
performance of any such work by Landlord shall not constitute a
waiver of Ténan:'s defaylt in failing to perform the same.
Landlord, during the progress of any such work, may keep and

. store at the Premises all necessary materials, tools, supplies
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and equipment. Landlord shall not be liable for inconvenience,
annoyance, disturbance, or other damage of Tenant or any
Subtenant by reason of making such repairs or the performance of
any such work, or on account of biinging materials, tocls,
supplies and equipment into the Premises during the course
thereof and the cbligations of Tenant under this Lease shall not
be affected thereby. To the extent that Landlord undertakes such
work or repairs, such work or repairs shall be commenced and
completed in a good and workmanlike manner, and with reasonable
diligence, subject to Unavoidable Delays, and in such a manner as
not to unreasonably interfere with the use of the Premiges in

accordance with this Lease. '
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ARTICLE: 24
LANDLORD 'S RIGHT TO .PERFORM TENANT'S COVENANTS

Section 24.1 If Tenant at any time shall be in Default,
after notice thereof and after applicable grace periods, if any,
provided under this Lease for Tenant to cure or commence to cure
same, Landlord, without waiving or releasing Tenant from any
obligation of Tenant contained in this Lease, may (but shall be
under no obligation to) perform such obligation on Tenant's
behalf. ‘
. gection 24.2 All reasonable sums paid by Landlord and all
reagsonable costs and expenses incurred by Landlord in connection
with its pertormance} of any obligation pursuant to Section 24.1,
together with interest thereon at the Involﬁhtary Rate from the
respective dates of Landlord's making of each such payment or
incurring of each such sum, cost, expense, charge, payment or
deposit until the date of actual repayment to Landloxd, shall be
paid by Tenant to Landlord withia tea (10) days after deménd.
Any‘payment or performance by Landlord pursuant to Section 24.1
shall not be nor be deemed to be a waiver of any breach or
default of Tenant with respect thereto or of the right of
Landlord to terminate this Leage, institute summary proceedings
or Eake such other action as may be permissible hereunder if an
Event of Default by Tenant shall have occurred. Landlord shall
not be limited in the proof of any damages which Landlord may
claim against Tenant arising out of or by reason of Tenant's

failure to provide and keep insurancé in force as aforesaid to
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the amount Of the insurance premium or premiums not paid, but
Landlord also shall be entitled to recover, as damages for such
breach, the uninsured amount of any loss and damage and the
reasonable costs and expenses of guit, including, without
limitation, reasonable attort\zeys' fees and disbursements,
guffered or incurred by reason of damage to or destruction of the

Premises.
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'ARTICI;Z- s
NO ABATEMENT OF RENTAL
There shall be no abatement, diminution or reduction of or
offset, counterclaim or credit against Rental payable by Tenant
hereunder or of the other cbligations of Tenant hereunder under
any circumstances, except as otherwise specifically provided in

this Lease.
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ARTICLE 26
PERMITTED USE; NO UNLAWFUL OCCUPRANCY

Section 26.1 Subject to the provisions of law and this
Lease, Tenant shall continuously and without interruption
throughout the Term (a) use, occupy and operate the Premises for
the Museum Uses only and for no other use or purpose, in
compliance at all times with the requirements and/or limitations
of the First Amgndment to the Constitution of the United States
and any other provisions of federal or state law that are
aéplicable from time to time, (b) take‘all reasonable measurés in
every proper manner to maintain, promote and increase the use of
the Building by the general public, and (c) permit access to the
Building by the general public for Museum Uses at least during an
average of six (6) hours per day for no less than two hundred
forty (240) days each calendar year, in accordance with a
schedule that Tenant shall establish in advance of each calendar
year and provide to Landlord, no less than (30) days before the
start qflthe calendar year, for Landlord's review and
information. Tenant shall not at any time require any perscn to
observe or conform to the laws or customs of any religion or
dencmination as a condition to the admission to, or use or
enjoyment of, the Premises, including, without limitatiom, any
facilities located within the Building.

Section 26.2 Tenant shall not at any time use or occupy the
Premise; or ;ny part thereof, nor at any time permit or suffer |

the Premises or any part thereof to be used or occupied (i) for
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gsectarian instruction, as - a. glac&:ﬁ-_qﬁ,,,mm:__mﬁipr p—
primarily in connectiom with amy part of a program of a school or
department of divinity of any:’religious dencmination, (ii) for
any public or private, group or individual, prayer in or upon the
Premises organized, sponsored, coordinated or superviged by} or on
behalf of Tenant, and no portion of the Premises shall at any
time be designated as a place for any such prayer, (iii) for any
unlawful or illegal business, use or purpose, or in such manner
ag to constitute a nuisance of any kind (public or private) or
| that Landlord, in its reasonable judgmant; deems offengive by
reason of odors, fumes, dust, smoke, noise or other pollutien,
(iv) for any purpose or in any way in violation of the
Certificates of dccupancy or of any_governdantal laﬁ.
ordinances, requirements, orders, dirsctions, rules or
requlations, or which may make void or voidable any ingurance
then in force on the Premises, or (v) without Lﬂlord‘s coﬁaen:.
for any use which requires a variance, waiver or special permit
under the Zoning Resolution of New York City as then in effect.
Immediately upon the discovery of any such unpermitted, unlawful,
illegal or extra hazardous use, Tenant shall by written notice
inform La.nd.iord and Teuﬁ_l: shall take all necessary actions,
legal and equitable, to compel the discontinuance of such use.
If for any reason Tenant shall fail to take such actions, and
such failure shall continue for thirty (30) days after notice
from Landlord to Tenant, lLandlord is hereby irzpvocably

authorized to take all such actions in Tenant's name and on
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Tenant's behalf, Tenant hereby appeinting Landland as}Tenant's
attorney-in-fact coupled with an interést for all such purposes.
All reasonable sums paid by Landlord and all reascnable costs and
' expenses incurred by Landlerd acting pursuant to the immediately
preceding sentence (including, but not limited to, reasonable
attorneys' fees and disbursements), together with interest
thereon at the Involuntary Rate from the respective dates of
randlord's making of each such payment or incurring of each épch
cost, expense or charge until the date of receipt of repayment by
Lagdlord, shall be paid by Tenant to Landlord withia tea (10)
days after demand and shall constituie Rental under this Lease.
Section 26.3 Tenant shall nqt‘knowinq}y suffer or permit
the Premises or any pbr:ion thgredt to be ui;d'by the public in
such manner as might reasonably tend to impair title to the
Premises or any portion thereof, or in such manner as might
reasonably make poseihle a claim or claims of adverse usage or
adverse possession by the public, as such, or of implied
dedication of the Premises or any portion thereof. |
Section 26.4 Tenant shall take all such actions as Landlord
is required’ta take in connection with the use and occupancy of |
the Premises und@r the temms of the Master Lease. Landlord shall
pertérm all obligations of tenant under the Master Lease other
than those which are the cbligation of Tenant under this Lease.
Section 26.5 Tepant shall be permitted to promulgate acd
en:orce-ruleb and regﬁldcion- with respect to'ih. use, occupancy

and operation of the Premises provided that such rules and
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requlations do not comflict with, -OF. circumvent, the:covenamr 's-’.'f.'
conditions, agreements, and provisions of thig Lease, including,

without limitation, the terms and provisions of this Article 28§.
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ARTICLE 27
EVENTS OF DEFAULT; CONDITIONAL LIMITATIONS,
REMEDIES, ETC.

Section 27.1 Each of the following events shall be an
"Event of Defaylt® hereunder:

(a) if Tenant shall fail to pay any item of Reatal, or any
part thereof, when the same shall become due and payable and such
failure shall continue for one hundred eighty (186)‘days after
notice from Landlord to Tenant;

(b) if (i) Commencement of Construction shall not have
occurred on or before the Construction Commencement Date (subject
to Unavoidable Delays) and such failure shall continuo for ninety
(90) days after notice from Landlord to Ten;n:; or (ii)
Subgtantial Completion of the Building shall not have occurred
before the Scheduled Completion Date and such failure shall
continue for ninety (90) days after notice from Landlord to
Tenant; or (iii) the date of Completion of the Building shall not
have occurred on or before (subject to Unavoidable Delays)
thirty-sii (36) months after Substantial Completion of the
Building, and such failure shall continue for thirty (30) days
after notice from Landlord to Temant or (iv) if Tenant shall fail
to make any portion of the Interim Tenant Deposit as and when
required by Saction 32.1(a), and such failure shall continue for
ninety (90) days after notice from Landlord to Tenant or (v) if
‘Tenant shall fail to make any oththo Deferred Tenant Deposits as
and when required by Section 12.i(a) or shall £ail'co make any
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other deposit as required-uaderzr 3 ., and’ such failure .

shall continue for ninety (90) days after notice from Landlord to
Tenant.or (vi) if Tenant shall fail to make the Initial Tenant

st ik s (0 RS e R G S,
this Lease and such failure shall continue for ten (10) days ,/71
after notice from Landlord to Tenant;

(c) if Tenant shall fail to observe or perform one or more
of the other terms, conditicns, covenants or agreements contained
in this Lease, including,'without limitation, any of Tenant's
obligations under the provisions of Article 14 of this Lease
(other than the obligations referred to in the preceding Sectiog
27.1(b)), and such failure shall continue tog a period of thirty
(30) days after notice thereof by Landlord to Tenant specifying
such failure, unless such failure requires work to be performed,
acts to be done, or conditions to be removed which cannot by
their nature or because of Unavoidable Delays reasonably be
performed, done or removed, as the case may be, within such
thirty (30) day period, in which case no Event of Default shall
be deemed to exist as long as Tenant shall have commenced curing
the same, subject to Unavoidable Delays, withim such thirty (30)
day period and shall, subject to Unavoidable Delays, diligently
and continucusly prosecute the same to completion;

(d) to the extent permitted by law, if Tenant shall make an
assignment for the benefit of creditors;

(e) to the extent permitted by law, if Tenant shall file a
voluntary petition under Titlé 11 of ﬁhe United States Code or if
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such petition is filed against it, and an order for relief ig
entered, or if Tenant shall file any petition or answer seeking,
cbnsencing O or acquiescing in any reorganization, arrangement,
compogition, other present or future applicable federal, state or
other gtatute or law, or shall seek or congent to or acquiesce in
or suffer the appointment of any trustee, receiver, custodian,
assignee, sequestrator, liquidator or other similar official of
Tenant, or of all or any substantial part of its properties or of
the Premises or any interest therein of Tenant, or if Tenant
shall take any corporate action in furtherance of any action
described in Sectiops 27.1(d) or 27.i(a); .

(£) to the extent permitted by law, if within ninety (90)
days after the commencement of any proceedin; against Tenant
seeking any reorganization, aérangemgn:, compo.iﬁiou,
readjustment, liquidation, dissolution or similar relief under
the present or any future federal bankruptcy code or any other
present or future applicable federal, state or other statute or
law, such proceeding shall not have been dismissed, or if, within
ninety (90) days after the appointment, without the consent or
acquiescence of Tenant, pf any trustee, reéeivnr. custodian,
assignee, sequestrator, liquidator or other similar official of
Tenant or of all or any substantial part of its properties or of
the Premises or any interest chereih_ot Tenant, such appointment
shall not have been vacated or stayed on appeal or otherwisge, or
if, within thirty (30) days after the expiration of any such

stay, such appointment shall not have been vacatgd:
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('g) if Tenane shall. abandare: j:t!e‘:’*m&;‘a»_ ‘

(h) 1if this Lease or the estate of Tenant hereunder shall
be assigned, subleased, transferred, mortgaged or encumbered, or
there shall be a Transfer, without Landlord's approval or without
ccmpliance with the provisions of this Lease applicable thereto;

(i) if a levy under execution or attachment shall be made
against the Premises and such execution or attachment shall not
be vacated or removed by court order, bonding or otherwise within
a period of ninety (90) days;

(j) if Tenant shall at any time fail to main:aih its
corporate existence in good standing and such failure shall
continue for thirty (30) days after notice thereof from Landlord
or any governmental agency to Tenant; .

(k) 4if thera shall be an Event of Default as provided in
Articla 42;

(1) if Tenant, subject to Unavoidable Delays, shall fail to
cperate continuously and without interruptionm or cause to be
operated,continuauaI? and without interruption the Premises for
Museum Uses from the date of Substantial Completion of the
Building to and including the Expiration Date in accordance with
the’prcvinion- of this Lease and such failure shall continue for
thirty (30) days after notice thereof from Landlord to Tenant; Or

(m) 1if for any reason (other than by reascn of a change in
law of general applicaticn whereby Tenant as well as all other
ingtitutions similar to Temant no longer qﬁalizy for exemption

from incdmn tax) Tepant shall cease to qualify for éxnmpcion from
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income tax as an organizaticn described in Section 501(c) (3) of
the Internal Revenuye Code (or any statute in lieu thereof) or
shall become a "private foundation® within the meaning of Secticn
509 of said Code (or statute in lieu thereof).

Section 27.2 If an Event of Default shall occur, Landlord
may elect to proceed by appropriate judicial prcceedings; either
at law or in equity, to enforce performance or observance by
Tenant of the applicable provisions of thi§ Lease and/or to
recover damages for breach thereof. |

Section 27.3 |

(a) This Lease and all rights of Tenant under this Lease
shall expire and t:e_minaco if any Bvent of Default: (i)
deseribed in Section 27.1(d), (2}, (£, (S (), (), (0, Q)
or (m) shall occur; or (ii) described in Section 27.1 (a), (b),
{g), or (g) shall occur and Landlord, at any time thereafter, at
its option, gives notice to Tenmant stating that this Lease and |
the Term shall expire and terminate on the date specified in such |
notice, which date shall be not less than three (3) days after
the giving of such notice. Such expiration and termination
pursuant to the preceding sentence shall be effective as of the
date on vhich the Bvent of Default described ia clause (i) above
occurred or the date specified in the notice givenm pursuant to
clause (ii) above, as the case may be, as if such date were the
date herein definitely fixed for the "exp:lration of the Term and
Tenant immediately shall quit and surzender the Premises.
Anything contained herein to the coatrary notwithstanding, if
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such tcermination shallubef3=3¥Edrhyacrde:ﬁccf;uyzccurt&having“
jurisdiction over any proceeding described in gection 27.1(e} or
{f}, or by any Requirement, then, following the expiration of any
such stay, or if the trustee appointed in any such proceeding,
Tenant or'Tenant as debtor-in-possession shall fail to agssume
Tenant's obligations under this Lease within the period
~ prescribed therefor by law or within the one hundred twenty (120)
days after entry dt the order for relief or as may be allowed by
the court, or if said trustee, Tenant or Ten&nt as
debtor-in-possession shall fail to provide adequate prétection of
Landlord's right, title and interest in and to the Premises or.
adequate assurance of the complete and continucus future
performance of Tenant's obligations under tgln Lease as provided
in Section 27.13 hereof, Landlord, to the extent permitted by law
or by leave of the court having jurisdiction over such
proceeding, shall have the right, at its election, to terminate
thig Lease on ten (10) days notice to Tenant,: Tenant as
debtor-in-possession or said trustee and upon the expiration of
said ten (10) day period this Lease shall ceage and axpire as
aforesaid and Tenant, Ténant as debtor-in-possession and/or
trustee shall immediately quit and surrender the Premises as
aforesaid.

(b) If an Event of Default described in Saction 27.1(a)
shall occur, or this Lease shall be terminated as provided in l
Section 27.3(a), lLandlord, without notice, may re-enter and

repossésl the Premises using such force for that purpose as may
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be necessary without being liable to indictmentc, prosecution or
damages there‘for and may dispossess Tenant by summary proceedings
or otherwise,

Section 27.4 If this Lease shall be terminated as provided
in Section 27.3(3) or Tenant shall be dispossgessed by summary
proceedings or otherwise as provided in Section 27.3(b) hereof:

(a) Tenant shall pay to Landlord all Rental payable by
Tenant under this Leasé to the date upon which this Lease and the
Term shall have expired and come to an end or to the date of
re-‘egtry.upon the Premiges by Landloi'd. as the case may be;

(b) Landlord may complete all construction required to be
performed by Tenant hereunde_r. may pay all costs of 'such
construction required to be paid and remain;hng unpaid by Tenant,.
and may repair and alter the Premises in such manner as Landlord
may deem necessary or advisable (and may apply to the foregoing
any amounts then remaining in the Trust Account and all funds, if
any, then held by Depository pursuant to Articles 4., &, 2, 10, or
14), wi.thqur. relieving Tenant of any liability under this Lease
or otherwise affecting any such liability, and/or let or relet
the Premigses or any parts thereof for the whole or any part of
the remainder of the Term or for a longer period, in Landlord's
w or as agent of Tenant, and out of any rent and other sums
collected or received as a result of such reletting Landlord
shall: (i) first, pay to itself thc.-reuonablp cdlc and expense .
of terminating this Lease, re-en:é:_ing, retaking, repossegsing, .

comple:irig cgnstruct:ioa and repairing or altering the Premises,
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OT any part thereof, and:the cosec: and: exgense ‘of removing all -
persons and property therefrom, including in such costs,
brokerage commigsions, legal expenses and reasonable attorneys'
fees and disbursements, (iii second, pay to itgelf ﬁhe reasonable
cost and expense sustained in securing any new tenants and other
occupantsg, including in such costs, brokerage commissions, légal\
expenses and reasonable attorneys' fees and disbursements and
other expenses of preparing the Premises for reletting,.and, it
Landlord shall maintain and operate the Premises, the reasonable
cost and expense of operating and maintaining Ehe Premises, and
(1ii1) third, pay to itself any balance remaining om account of
the liability of Tenant to Landlord; Landlord in no way shall be
respongible or liable for any failure to rel;c the Premiges or
any part thereof, or for any failure to collect any rent due on
any such reletting, and no such failure to relet or to collect
rent shall operate to relieve Tenant of any liability under this
Lease or to otherwise affect any such liability.

Section 27.5 No termination of this Lease pursuant to
Section 27.3(a) or taking possession of or reletting the
Premises, or any part thereof, pursuant to Sections 27.3(R) and
27.4(), shall :elicv. Ténan: of its liabilities and obligations
hereunder, all of vhich shall survive such expiration,
termination, reponaeliion or reletting.

Section 27.6 To the extent not prohibited by law, Tenant
hereby waives and releases all rights now or hereafter conferred

by statute or otherwise which would have the effect of limiting -
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-or modifying any of the provisions of this A,n;"-;-gv le 27. | Tenant
shall execute, acknowledge and deliver any instruments which
Landlord may request, whether before or after the occurrence of
an Event of Default, evidencing such waiver or release.

Section 27.7 Suit or suits for the recovery of damages, or
for a sum equal to any installment or installments of Rental
payable hereunder, may be brought by Landlord from time ta time
at Landlord's election, and nothing herein contained shall be
deemed to require Landlord to await the date whereon this Lease
or the Term would have expired had there been no Bvent of Default
by Tenant and cerminacion.

Section 27.8 Nothing contained in this Article 27 shall
limit or prejudice th§ right of Landlord to 'prm and obtain as
liquidated damages in any bankruptcy, insolvency, receivership,
reorganization oxr dissolution proceeding an amount equal to the
maximum allowed by statute or rule of law governing such
proceeding and in effect at the time when such damages are to be
proved, whether or not such amount shall be greater than, equal
to or less than the aﬁounm: of the damages raterréd to in any of
the preceding Sactions of this Arxticle 27.

Section 27.9 No receipt of moneys by Landlord from Tenant
after the termination of this Lease, or after the giving of any
notice of the :erminacion of this Leaco (unless such receipt
cures the Bvent ot Default which was the basis for the notice),
shall rein'aca’t:e, continue or extend the Term or affect any notice

theretofors given to Tenant, or operate as a ‘waiver of the right
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of Landlord to enforce the paymems of Remtal payable by Tegame' .
hereunder or thereafter falling due, or operate as a waiver of
the right of Landlord to reccver'possession of the Premises by
proper remedy, except as hereih otherwige expressly provided, it
being agreed that after the service of notice to terminate this
Lease or the commencement of any suit or summary proceedings, or
after a final order of judgment for the posseggion of the
Premiges, Landlord méy demand, receive and collect any meneys due
or thereafter falling due without in any manner affecting such
notice, proceeding, order, suit or judgment, all such moneys
collected being deemed payments on account of the use and
operation of the Premises or, at the‘election of Landlord, on
account of Tenant's liabilicy hereunder.

Section 27.10 Except as otherwise expressly provided herein
or as prohibited by applicable iaw, Tenant hereby expressly
waives the service of any notice of intention to re-enter
provided for in any statute, or'otvche institution of legal
proceedings to that end, and Tenant, for and on behalf of itself
and all persons claiming through or under Tenant, also waives any
and all right of redemption provided by any law or statute now in
force or hereafter enaceeq or otherwige, or re-entry or
reposgession or to restore the operation of this Lease in case
Tenant shall be dispossessed by a'judgment or by warrant of any
court or judge or in case of re-entry or repossession by Landlord
or in case of any expiration or termination of this Lease, and

Landlord and Tenant waive and shall waive trial by jury in any
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action, procéeding or counterclaim brought by eicher of the
parties hereto against the other on any matter whatsoever arising
out of or in any way connected with this Lease, the relationship
of Landlord and Tenant, Tenant's use or occupancy of the
Premises, or any claim of injury or daaiage. The terms "epter,"
"re-epter,” "entIy® or "re-entry," as used in this Lease are not
restricted to their technical legal meaning. |

Section 27.11 No failure by Landlord or any prior Landlord
t:o‘ insist upon the strict performance of any covenant, agreement,
term or condition of this Lease or to exercise any right or
remedy consequent upon a breach t:herec‘:t,. and no acceptance of
full or partial Rental during the continuance of any suéh breachf.
shall constitute a waiver of any such breach or of such covenant,
agreement, term or condition. No covenant, agreement, temm or
condition of this Lease to be performed or complied with by
Tenant, and no breach thereof, shall be waived, altered or
modified except by a written instrument executed by Landlord. No
'waiver of any breach shall affect or alter this Lease. but each
and every covenant, agreement, term and conditionm of this Lease
shall continue in full {ofeo and effect with respect to any other
then existing or subsequent breach thereof.

Section 27.12 In the event of any breach or threatened
breach by Tenant of any of the covenants, agreements, terms and
conditions contained in this Lease, Landlord shall be entitled to
enjoin ‘such breach or threatened breach and shall have the right
to invoke any rights and remedies allowed at law or in equity or
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by statute or otherwise as though re-emtry, summery proceedings,
and other remedies were not provided for in thig Lease. To the
extent permitted by any Requirement, Tenant waives any
requirement for the posting of bonds or other security on any
such action.

Section 27.13 Tenant shall pay to Landlord all costs and
expenses, including, without limitation, reasonable attorneys'
fees and disbursements, incurzred by Landlord in any action or
proceeding to which Landlord may be made a party by reason of any
act or omission of Tenant. All of the sums paid or obligations
incurred by Landlord as aforesaid, with interest at the
Involuntary Rate, shall be paid by Tenant to, Landlord within
thirty (30) days after demand by Landlord. )

Section 27.14 If an order for relief is entered or if a
stay of proceeding or other acts becomes éffective in favor of
Tenant or Tenant's interest in this Lease in any proceeding which
is commenced by or against Tenant under the present or any future
Federal bankruptcy Eodc or any other present or future applicable
Federal, State or othe; gtatute or law, Landlord shall be
entitled to invoke any and all rights and remedies available to
it under such bankruptcy code, statute, law or this Lease,
including, without limitation, such rights and remedies as may be
necessary to adequately assure the ccmplete and continuocus future
. performance of Tenant's cbligations under this Lease. Adequate
protection of Landlord's right, titie and interest in and to the

Premises, and adequate assurance of the complete and continuous
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future performance of Tenant's obligations under this Lease,
shall include, without limitation, the following requirements:
(a) that Tenant shall comply with all of irs obligations
under this Lease:; |
(b) that Tenant shall pay to Landlord, on tha first (1st)
day of each month occurring subsequent to the entry of such
order, or on the effective date of such stay, a sum equal to the
amount by which the Premises diminished in value during the
immediately preceding mon:hiy period, but, in no event, an amount
whiéh is less than the aggregate Rental payablé for such period;
~(e) that Tenant shall continue to use the Premises in the
manner required by this Lease; . |
(d) that Landlord shall be pgrmicted go supervise the
performance of Tenant's cbligations under thil'Lease;
| (e) that Tenant shall hire, at its sole cost and expense,
such security personnel as may be necessary to insure the
adequate protection and security of the Premises;

- (£) that Tenant shall pay to Landlord within thirty (30)
days after ent:y-oz such order or the effective date of such
stay, as partial adequate protection against future diminution in
value of the Premises an& adequate assurance of the complete and
continucus future pcttérmnnco of Tenant's obligations under this
Lease, a security deposit as may be required by law or ordered by
the court; )

(g) that Tenant has and will continue to have unencumbered
assets after the payment of all secured obligations and
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administrative expenses td assure’ Landlord thav sufficient: fﬁnds o
will be available to fulfill the obligations of Tenant under this
Lease;

(h) that Landlord be granted a security interest acceptable
to Landlord in property of Tenant, other than property of any of
Tenant's officers, directors, shareholders, employees or
partners, to secure the performance of Tenant's cbligations under
this Lease;

(1) that if Tenant's trustee, Tenant or Tenant as
debtor-in-possession assumes this Lease and proposes to asgsign.
the game (pursuant to Title 11 U.S8.C. § 365, as the same may be
amended) to any Person who shall have made a bona fide offer to
accept an assignment of this Lease on term‘“hcceptable to the
trustee, Tenant or Tenant as debtor-in-possession, then notice of
such propocsed assignment, setting forth (i) the name and address
of such Person, (ii) all of the terms and conditions of such
offer, and (iii) the adequate assurance to be provided Landlord
to assure such Person's future performance under the Lease,
including, without limitation, the assurances referred to in
Title 11 U.8.C. 8 365(b) (3) (as the same may be amended), shall
be given to Landlord by the trustee, Tenant or Tenant as
debtor-in-possession no later than twenty (20) days after receipt
by the trustee, Temant or Tenant as debtor-in-possession of such
offer, but in any event no later than tem (10) days prior to the
date that the trustee, Tenant or Tenant as debtor-in-possession

" shall make application to a court of competent jurisdiction for
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authority and approval to enter into such assignment and
assumption, and Landlord shall thereupon have the prior right and
option, to be exercised by notice to the‘ trustee given at any
time prior to the effective date of such proposed aésignment, to
accept an assignment of this Lease upon the same terms and
conditions and for the same consideration, if any, as the bona
fide offer made by such Person, less any brokerage commissions -
which may be payable out of the consideration to be paid by such
Person for the assignment of this Lease. '
Section 27.15 Bach right and remedy of Landlord provided
for in this Lease shall be cumlative and shall be in addition to
every ot:he: right or remedy provided for in this Lease or now or
hereafter existing at law or in equit:y or by statute or
otherwise, and the exercise or beginning of the exercise by
Landlord of any one or more of the rights or remedies provided
for in this Lease or now or hereafter existing at law or in
equity or by statute or by other Requirement shall not preclude
t:he~ simultaneous or later exercise by Landlord of any or all
other rights or remedies provided for in this Lease or now or
hereafter existing at law or in equity or by statute or by other

Requirement.
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ARTICLE 28/
NOTICES

Section 28.1 wWhenever it is provided in this Lease that a
notice, demand, request, consent, approval or other communication
shall or may be given to or served upon either of the parties by
the other, and whenever either of the parties shall desire to
give or serve upon the other any notice, demand, request,
consent, approval, or other communication with respect hereto or
the Premises, each such notice, demand, reqﬁest, consent,
approval, or other communication shall be inm writing and, any law
or statute to the contrary notwithstanding, shall be effective
for any purpose if given or served as follows:

(a) if by Landlord, by delivery or by ;;iling the gsame to
Tenant by registered or certified mail, postage prepaid, return
receipt requested, addressed to Tenmant at 342 Madison Avenue, New
York, New York, Attention: Co-Chairmen, with a copy thereof to
Megsrs. Weil, Gotshal & Manges, 767 Fifth Avenue, New York, New
York 10153, Attention: J. Philip Rosen, Bsq., or to such other
address (es) and attorneys as Tenant may trém time to time
designate by notice given to Landlord as aforesaid; and

(b) if by Tenant, by delivering or by mailing the same to
Landlord by registered or certified mail, postage prepaid, return
receipt requested, addressed to Landlord at One World Financial
Center, New York, New York 10281, Attan: President, or to such
other address as Landlord may from time to time désigna:e by

notice given to Tenant as aforesaid (with a copy, given in the
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manner provided above, addressed to the attenrion of Landlord's

General Counsel, at the address set forth ahgve or‘ac such other
address as lLandlord may from time to time designate by notice to
Tenant as aforesaid).

Section 28.2 Every notice, demand, request, consent,
approval, or other communication hereunder shall be deemed to
have been given or served when delivered, or if mailed, four (4)
Business Days after the date that the same shall have been
deposited in the United States mails, pcstage prepaid, in the
maﬁngr aforesaid (except that a notice designating the name or
address of a person to whom any notice or other communication, or

copy thereof, shall be sent shall be deemed to have been given

]
A ]

when same is received).
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ARTICLE 2%
CONSTRUCTION AND MAINTENANCE OF THE CIVIC FACILITIES
Secticn 29.1

(a) The term "Civic Facilities” shall mean the £ollowing
improvements in the Project Area:

(1) Electrical, gas and telephone mains;

(11) Water mains;

(1ii) Sanitary and storm sewers;

(iv) Fire hydrants and Emergency Response §ervice
("ERS") conduits and boxes; |

(v) Street lighting (conduit, cable, poles, fixtures
and connections);

(vi) Streets; .

(vii) Curbs;

(viii) Temporary concretae sidewalks;

(ix) Permanent sidewalks, including cobble strip and
paving;

o (x) Landscaped esplanade, including appurtenances
located within the pierhead line of the Project Area
("Esplanade®);

(xi) Landlcaﬁod park ("South Park®); and
(xii) Street trees and public works of art.
Landlord and Tenant acknowledge that the improvemenca
degscribed in subparagraphs (i)-(viii) (other than the ERS
described in the preceding subparagraph (iv)) and that portion of
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the Esplanade referred to in gubparagraph (x) comprising the

South Cove have been completed.

(b) The term "Tenant's Civic Facilitieg" shall mean the
following portions of the Civic Facilities as more particularly
described, referenced or enumerated in Exhibit P heretc and the
Design Guidelines and such further specirications{ including
" gstandards and responsibilities for landscape maintenance, as
Landlord may supply:

(1) Permanent sidewalk adjoining the frontage of the
project or building along First Place adjacent to the
Premises, including cobble strip and paving;

(11) Street trees (Tenant to install five (5) trees
(4-4 1/2" caliper) on First Place, 1ay§;c, species type and
planting specifications to be furnished by Landlord) ;

(11i) Construction of harad surface and landscapihg in
accordance with designs to be supplied by Landlord and the
Construction Documents approved by Landlord in the areas
identified in the Design Guidelines as a landscape eagement
(minimum 10 reeﬁ wide);

(1v) A lockable cutdoor waterproofed 110 volt 20 amp

- _ground fault-protected duplex outlet, to be located on an
accessible exterior elevation of the Building adjacent to
tha Esplanade, at a lo;atian satisfactory to Landlord; and

_ (v) Reconstruction of property line wall in accordance
with designs to be approved by Landlord and the Construction
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Documents approved.by: Eéldlommcwmidmifiedin the

Design Guidelines on the westerly portiom of the site.

(c) The Term "Lapdlord's Civic Facilitieg" shall mean all
of the Civic Facilities which are not included within the
definition of Tenant's Civié Facilities,

Section 29.2 Subject to Unavoidable Delays, (i) Landlord
shall commence and diligently complete, or cause to be éomenced
and substantially completed, in accordance with the Civic
Facilities Development Schedule set forth in Exhibit P hereto,
the construction or installation of Landlord's Civic Facilities
and (ii) Tenant shall commence and diligeatly complete on or
before the Scheduled Completion Date; in accordance with the:
Construction Documents and the speciticatio;:'l supplied by
Landlord, the constructiom or inécéllatioﬁ of Tenant's Civic
Facilities, in each case, in a good and workmanlike manner and in
compliance with normal New York City construction rules and all
applicable Requirements.

Section 29.3 Landlord and Tenant each shall take good care
of Landlord's Civic Pacilities or Tenant's Civic Facilities, as
the case may be, and shall keep and maintain the same in good énd
safe order and condition and free of accumulations of dirt,

" rubbish, snow and ice, and shall make all repairs (including
structural repairs, restorations and replacements necessary to
maintain the same in f.:lrat-cla_sa condition (collectively,

"Maintenance Qbligationa”), except that (i) if Tenant installs
temporary concrete sidewalks adjacent to the éremiae:, then
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Tenant shall perform Maintenance Obligations in respect of same

and (ii) provided that Temant previously has caused the street

trees referred to in Section 29.1(b)(ii) to be installed in
accordance with the requirements of this Article 29, from and
after the first anniversary of the proper installation of such
trees, Landlord éhall perform Maintenance Obligations in respect
of said sl:réet trees. The obligation of Landlord to perform
Maintenance Obligaticns is expressly conditicned upon Tenant's
compliance with Tenant's obligations under s_gg_:j.gn_zs_.j, The
parties contemplate that, after the complecion of conscruction
pursuant to s_egm_zu. Maintenance Obligations for the portion
of the Civic FPacilities described in Section 29.1(a) (i) shall be
performed by the appropriate utility coupan.‘:'ec and for those
portions of the Civic Facilities described in Saction 29.1(a) (41)
through 29.1(a) (vii) shali be performed by New York City.
Notwithstanding the initial sentence of this Segtiom 29.3,
Maintenance Obligations on the part of Landlord ia respect of any
portion of the Civic Pacilities described in Sections 29.1(a) (i)
through (vii) shall terminate on the date that the appropriate
utility company or New York City, as the case may bs, shall
commence performance of Maintenance Obligations in respect of
same. |

Section 29.4 . .

(a) Tenant's sole reudiéo for a failure by lLandlord to
.subetantially complete Landlord's Civie ?agilitiu_ as provided in

Section 29.2 ("Landlord‘'s Cogstruction Obligations®) shall be (i)
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an extension of the smucmuummw wmmag :
time equal to the time, if any, by which Tenant's construction of
the Building has been delayed solely as a regult of such failure,
which delay shall constitute an Unavoidable D.elay,'and (1i) the
right to engage in Self-Help, as defined in Section 29.4(b), and -
to receive the offset against Base Rent and Civic Facilities
Payment provided for in Section 29.4(c) (collectively, the
"approved Remedies®). Landlord's failure to perform Landlord's
Construction Cbligations shall not give rise to any right or
remedy except the Approved Remedies, or entitle Tenmant to any
digcount from or offset against any Rental except as set forth in
Section 29.4(c) or to any other damages, and no delay,
non-performance or part performance by Lanciior'd under

Section 29.2 shall release Temant from or modify any of its
obligations under this Lease except as provided herein. 'fenant's
sole remedies against Landlord for a failure by Landlord to
perform its Ma.:l.nunance Obligations in accordance with

Section 29.3 shall be the right to engage in Self-Help and to
receive the offset against Civic Facilities Payments provided for
in Section 29.4(g), and no such failure shall entitle Tenant to
any other right, remedy or damages against Landlord.
Notwithstanding the provisions of Section 29.4(b), Tenant shall
not be entitled to exercise any of the Approved Remedies at any
time that a Default exists under this Lease. No delay,

_non-performance or part performance by Landlord under
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-Section 29.3 shall release Tenant from any of its obligationg
under this Leasae. |

(b) If (subject to Unavoidable Delays) Landlord fails to
perform Landlord's Construction Obligations or thereafter to
substantially complete Landlord's Civic Facilities as provided in
§gg;1gn 29.2 with reasonable diligence or if Landlord fails to
perform any of Landlord's Maintenance Obligations, Tenant (in its
cwn name and not as agent of Landlord) shall have the right (but
shall not be obligated) to undertake Landlord's Construction
Obligations or Landlord's Maintenance Obligations, as the case
may be ("Self-Help"), in accordance with the provisions of this
Section 29.4(h). Prior to engaging in Self-Help, Tenant shall
give Landlord notice specifying the nature 'o! Landlord's failure
and advising of Tenant's intention to engage in Self-Help. If
Landlord shall not have remedied the failure complained of prior
to the thirtieth (30th) day after such notice, Tenant shall be
entitled to engage in Self-Help, provided t_lzac; if such failure
shall be of a nature that the same cannot be ccmpletely remedied
within said thirty (30) day period, Tenant shall not be entitled
to engage in Self-Help if Landlord commences to remedy such
failure within such porib& and thereafter diligently aad
continucusly proceeds to remedy same. A copy of any notice given
to Landlord pursuant to this Saection 29.4(b) shall be sent to all
other tenants of Landlord ia the Phase III whose names and
' addresses Landlord shall have given Tenant notice, and, in the

event Tenant engages in Self-Help, Tenant shall use its best
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efforts to cooperate. with such. other temants:and ca. coosrdinace
any actions taken in furtherance thereof with the actionsg of any
tenant (8) that may elect to engage in Self-Help under the
applicable provision(s) of any other lease(s) entered into by
Landlord with regpect to Phase III. In furtherance of Tenant's
exercise of the right of Self-Help set forth in thigs
Section 29.4(R), Landlord, upon reasonable notice, shall permit
Tenant and its agents or representatives to inspect Landlord's
Civic Facilities at all reasonable times for the purpose of
determining whether or not Landlord is in compliance with ‘
Landlord's Construction Obligations and Landlord's Maintenance
Obligations. Landlord hereby grants Tenant a right to enter upon
Landlord's Civic Facilities in order to per¥drm Selz-Help in
accordance with this Section 29.4(b). Tenant shall not be liable
for incdnvenience, annoyance, disturbance, logss of business or
other damage to Landlord by reason of Tenant's exercise of the
right of Self-Help hereunder, provided Temant shall use
reasonable efforts to minimize damage caused by Tenant in the
exercise of its right of Self-Help. |

(¢) In the event Tenant engages in Self-Help as provided in
Section 29.4(h) with respect to Landlord's Construction
Cbligations, after submission to Landlord of a written statement
of Tenant's expenses with supporting documentation, Tenant shall
have the right to offset against the next installment(s) of Base
Rent and Civic Facilities Payment an amount equal to the

reasonable expenses thereby incurred and/or theretcfore paid by
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Tenant together wich interest thereon at the Involuntary Rate
computed with respect to each payment made by Tenant under this
Section 22.4(C) from the date notice is received by Landlord of
such Payment by Tenant until the date(s)-Tenan: effectuates the
offset(s). In the event Tenant engages in Self-Help as provided
in Section 29.4(b) with respect to Landlord's Maintenance
Cbligations, after submission to Landlord of a written statement
- of Tenant's expenses with supporting documeﬁtation, Tenant shall
have the right to offset against the next installment (s) of civic
Facilities Payment an amount equal to the reascnable expenses
thereby incurred and/or theretofore ﬁaid by Tenant together with
interest thereon at the Involuntary Rate cc?puted with respeét to
each payment made by Tenant undefvchis ssggian_zahﬁigl from the
date notice is received by Landlord of such payment by Tenant
until the date(s) Tenant effectuates the offset(s).

(d) In the event Landlord shall tai; to perform Landlord's
Construction Obligations or Landlord's Maintenance Obligations,
.Landlord shall incur no peﬁaley or liability and Tenant shall
have no remadiei or rights other than as expressly p:cvidéd
herein, it being agreed by the parties that Landlord's failure to
perform Landlord's Construction Obligations or Landlord's
Maintenance Obligations shall not be deemed a failure by Landlord
to perform a substantial obligatiom on Landlord's part to be

performed under this Lease.
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Section 29.5

(@) As its allocable share of the cost of operating,
maintaining, repairing, restoring, replacing and upgrading‘SOuch
Park, the Esplanade, the curbs referred to in
Section 23.1(3) (vii) and the street trees referred to in
Section 29.1(a) (xii) and 29,1(b) (4i), including, at Landlord's
election, the costs of creating and maintaining a reasonable
reserve fund and of insuring the Civic Facilities or any part
thereof (such costs being hereinafter referred to as "Qperating
gggﬁa'), Tenant, for each Lease Year or portion thereof
commencing on the date on which a temporary Certificate of
Occupancy shall be issued for the Building (the "Ipitial
Occupancy Data®) and ending on the last day of the Term, shall
pay to Landlord an annual sum (the "Civig Facilities Pavment®)
determined as follows:

(1) for the pericd commencing on the Initial Occupancy

Date and ending on the last day of the Lease Year in which

the Initial Occupancy Date occurs, an amount equal to the

product obtained by multiplying the sum computed under the

succeeding clause (ii) by a fraction the numerator of which

ghall be the number of days between ths Initial Occupancy

Date and the last day of the Lease Year in which the Initial

Occupancy Date occurs and the dencminator of which shall be

three hundred sixﬁy-tiva (365);

(ii)}) for each of thae next.two (2) Lease Years an

amount equal to the product derived by multiplying thirty
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cents  (§0.30) Ey the gross square feet of floor area in the
Building;

(114) for each of the next three (3) Lease Years, an
amount equal to the product derived by.multiplying thirty-
five cents ($0.35) by the gross square feet of floor area in
the Building;

(iv) for the next succeeding Lease Year and for each
Lease Year thereafter, with respect to the South Park, said
curbs and said street trees, and reasonable reserves and

'-insurance, if any, an amount equal to the product of (A) the
South Park Budget multiplied by (B) .0068; and ,

(v) for the period referred to in the preceding clause
(iv), with respect to the Bsplanade an.'amount: equal to the
product of (A) thovBsplanade Budget multiplied by (B) .027;
Except that, in lieu of clauses (iv) and (v) above,

Landlord, at its sole option and at any time, may eﬁtablish as an
alternative method for determining such allocable share of the
Operating Costs and the amount of the Civic Facilities Payment
either (A) that Tenmant would pay as its share an amount equal to
the product of (x) the estimated operating costs for the
Residential Parks and the Residential Esplanade, including all
curbs and street trees and reasonable reserves and insurance, if

any, for the residential portion of the Project Area (the
"parka-Esplanade Budget®) multiplied by (y) .0019 or (B) that

Tenant would pay as its share an amount equal to the product of

(x) the Parkl;géplanade Budget, less amounts payable toward the
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Parks-Esplanade Budget DY other temants of Landlord”in the
Project Area under leases which were originally entered into
prior to January 1, 1988, multiplied by (y) .0035. Landlord
represents to Tenant that the determination of the Civic
Facilities Paymenc as set forth above is made on the same basis
as the determination of such payments in other ground leases
entered into by Landlord after January 1, 1988.

Notwithstanding the provisions of the foregoing clauses (iv)
and (v), the amount of Tenant's Civic Facilities payment for any
Lease Year referred to therein shall not be greater than one
hundred twenty-five percent (125%) of Tenant's Civic Facilities.
éaymenc for the prior Lease Year. ..

(b) For each Lease Year commencing with the Lease Year
referred to in Section 29.5(a) (iv) (each such lease Year or
portion thereof being hereinafter referred to as a "Rayment
period®), Landlord shall submit to Tenmant (i) an estimate of the
Operating Costs for South Park, the curbs referred to in
Section 29.1(a) (vii) and the street trees referred to in
Section 29.1(a) (xii) and 29.1(b) (ii) and reasonable reserves and
insurance, if any, for such Payment Period (the "Sguth Park
Budget®”) and (ii) an entima:e of the Operating Costs for the
Esplanade for such Payment Period (the "Eaplanadae Zudget®;
collec:ivaiy. the "Civic Facilities Budget®”). The South Park
Budget shall be an amount computed by multiplying (A) the
estimated Operating Costs of all pgrkn {as such term is
reasonably defined by Landlord) im or adjacent to the Project
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Area other than parks situated in the area degeribed in the final
gentence of this gection 29.5(b) ("Residential parks") and all
curbs and street crees installed in the Project Area except in
the area described as aforesaid by (B) a fraction the numerator
of which shall be the number of square feet in South Park, and
the denominator of which shall be the totai number of square feet
in all Residential Parks. The Esplanade Budgeﬁ shall be an
amount computed by multiplying (A) the estimated Operating Costs
of the entire Esplanade in the Project Area other than such
portion of the Esplanade as extends along the North céve from (i)
the point where the northern line pt Liberty Street as extended
intersects the North Cove to (ii) the point where the extension
of the western line dt North End Avenue inéﬁrsec:s the North Cove
(the "Reajidential Esplanade®) by (B) a fractiom, the numerator of
which is the number of linear feet of the Esplanade for the Phase
IIT and the dencminator of which is the total number of linear
feet of the Residential Esplanade. Tenant shall pay to Landlord
the Ci#ic'?acilitie- Payment due in respect of each such Payment
Pericd in equal monehly ingtallments payable in advance on the
first (1st) day of each month that occurs within such Payment
Pericd. AsS soon as shall be piaccicablc after the end of such
Paym;nt Period, Landlord shall submit to Tenant a statemesnt
setting forth the Operating Costs incurred by Landlord during
such Payment Period, toge:he? with éﬁpporting’docummntacion.
Within cen.(lo) days of the date any such statement and

documentation are submitted to Tenant, Tenant shall pay the
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amount, if any, by which Temancts allacable’share of Operating -
Costs for the applicable Payment Pericd exceeds the Civic
Facilities Payment made by Tenant during such Payment Period. 1In
the event the Civic Facilities Payment made by Tenant during any
Payment Period exceeds Tenant's allocable share of Operating
Costs, Tenant shall have the right to offset against the next
monthly installments of Civic Facilities Payment the amount of
such excess. The area referred to in the second sentence of this
Section 29.5(b) is bounded on the south by the northern line of
Liberty Street extended west to the North Cove, on the west by
proceeding from said iine as extended along North Cove to the _
extension of the western line of North End Avenue and then along
said western line as extended to the soucha;; line ot‘Vesey
Street, on the nor:h by proceeding along said southern line to
the western line of Marginal Street, Wharf or Place, and on the
east by the western line of Marginal Street, wharf or Plaée
between the southern line of Vesey Street and the northern line
of Liberty Street, all as shown on survey L.B.-45-BZ by Benjamin
D. Goldberg (Barl B. Levell, S.P. Belcher, Inc.), prepared
February 23, 1983, last amended May 27, 1903.

(¢) Notwithstanding any other provision of this Articla 29,
in the event Landlord's Civic Facilities or any portion thereof
shall be destroyed or damaged by fire or other casualty or shall
have been taken by the exercise of the right of condemnatiocn or
eminent. domain, if the reasonable cost of restoring or replacing

any portion of Landlord's Civic Facilities (including, wichou:
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limitation, construction costs, bidding costs, ;tcorneys',
architects;, engineers' and other professional fées and
disbursements, and supervisory fees and disbursements) shall
exceed the aggregate of the monies available to Landlord therefor
from the reserve fund created pursuant to Section 29.5(a) and the
net proceeds, if any, of insurance or condemnation available to
Landlord for such purpose, Tenant shall pay to Landlord two and
seven-tenths percent (2.7%) of such excess. Landlord shall
submit to Tenant a statement setting forth (i) the cost of such
réstoration or replacement (together with supporting
documenta:icn) and (ii) on an itemized basis, the monies
available to pay such cost within thirty (30) days of the date
any such statement and documentation are sdkmicced to Tenant,
Tenant shall make the payment provided for above. All monies
payable to Landlord under ﬁhis Section 29.5(c) shall constitute
Rental under this Lease.

(d) . Subject to the applicable covenants of Landlord's
General Bond Reiolucion and Series Resolution, both adopted May
5, 1972, Landlord shall have the right to transfer to a trust or
other entity the responsibility of performing Landlord's
Maintenance Obliga:ionl and the right to receive installments of
the Civic Pacilities Payments directly from Tenant, and if
Landlord shall effect such a tran-fog. Tenant shall have the
~right to require such :rus:lof o:her-éntity to pexform the
responsibilities and exercise the rights so transferred

notwithstanding any transfer of Landlord's interest in the
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parcels, or in the leases of the parcels, within Phase III. Upon
such a transfer by Landlord and provided such trust or other
entity, in writing, assumes and agrees to perform Landlord's
Maintenance Obligations for the benefit of all tenants or parcels
within the Phase III, from and after the date of such assumption,
Landlord shall have no further liability with respect hereto.
Prior to effecting such transfer, Landlord shall consult with
Tenant with respect to the composition of guch trust or other
entity. Landlord shall give Tenant notice of the consummation of
any such transfer. Notwithstanding such transfer, the Civic
Facilities Pafment shall, at all times, constitute Rental
hereundexr. Thereafter, for each Lease Year, such trust or acher
entity shall submit to Tenant the Civic Facilities Bﬁdge: and
other ianformation required by 5gg;1gn_22,51h1 and shall give
notice thereof to Tenant in the same manner as would otherwise be
required of Landlord. Notwithstanding any transfer of Landlord's
Maintenance Obligations, Tenant shall retain the rights provided
in this Az;islg_za with respect to Self-Help and offsets against
Civic Facilities Payments.
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ARTICLE 30
‘ STREETS
Landlord repregents and warrants that Battery Place, First

Place and Second Place have been dedicated to New York City.
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ARTICLE 31.
STREET WIDENING
If at any time during the Term any proceedings are
ingtituted or orders made by any Governmental Authofity (other
than Landlord acting solely in its capacity as Landlord and not
as a Governmental Authority) for the widening or other
enla:gement of any street contiguous to the Premises requiring
removal of any projection or encrocachment on, under or above any
such street, or any changes or alterations upon the Premiges, or
in the sidewalks, vaults (other than vaults which are under the
control of, or are maintained or repaired by, a utility company),
gutters, curbs or appurtenances, Tenant, with reasonable
diligence (subject to Unavoidable Delays) ;5;11 comply with suchk
requirements, and on Tenant's failure to do so, Landlof& may
comply with the same in accordance with the provisions of
Article 24. Tenant shall be permitted to contest in good faith
any proceeding or order for street widening instituted or made by
any Governmental Authority, provided that during the pendency of
such contest Tenant deposits with Landlord security in amount and
form regsonably satisfactory to Landlord for the performance of
the work requifed in the event that Tenant's contest should fail.
In no event shall Tenant permit Landlord to become liable for any
civil or criminal liability or penalty as a result of Tenant's
failure to comply with reasonable diligence (subject to |
- Unavoidable Delays) with any of the foregoing orders. Any

widening or other enlargement o! any such street and the award or
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damages in respect thereto shall be deeined a partial condemnation

and be subject to the provisions of Article 19.
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ARTICLE. 32
SUBORDINATION; ATTORNMENT

Section 32.1 Landlord's interest in this Lease, as thig
Lease may be modified, amended or supplemented, shall not be
subject or subordinate to (a) any mortgage now or hereafter
placed upon Tenant's interes; in this Lease or (b) any other
liens or encumbrances hereafter affecting Tenant's interest in
this Lease. |

Séction 32.2 If by reason of (a) a default under the Master
Lease, or (b) a termination of the Masﬁer Leage pursuant to the
terms of the Settlement Agreement, such Master Lease and the
leasehold estate of Landlord in the Premises demised hereby are
terminated, Tenant will attorn to the then Rolder of the
reversionary interest in the Premises demised by this Lease and
will recognize such holder as Tenant's Landlord under this Lease.
Tenant shall execute and deliver, at any time and from time to
time, upon the request of the Landlord or of the Master Landlord
any further instrument which may be reasonably necessary or
appropriate to evidence such attornment. Tehan: waives the
provision of any statute or rule of law now or hereafter in
effect which may give or,pufpart to give Tenant any right of
election to terminate this Lease or to surrender possession of
the Premiges in the event any proceeding is brought by the Master
Landlord to terminate the same, and agrees that this Lease shall

not be affected in any way whatsoever by any such proceeding.
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ARTICLE 33
EXCAVATIONS AND SHORING

If any excavation shall be made or contemplated to be made
for construction or other purposes upon property adjacent to the
Premises, Tenant either:

(a) shall afford to Landlord or, at Landlord's option, to
the person or persons causing or authorized to cause such
excavation the right to enter upon the Premises in a reasonable
manner for the purpose of doing such work as may be necessary,
without expense to Tenant, to preserve any of the walls or
structures of the Premises from injury or damage and to support
the same by proper foundations, provided that (i) such work shall
be done promptly, in a good and workmanlike 'manner and subject to
the Master Development Plan, Design Guidelines and all applicable
Requirements, (ii) Tenant shall have an opportunity to have its
representatives present during all such work and (iii) Tenant
shall be indemnified by Landlord in the event Landlord performs
such excavation, or such other persom performing such excavation,
as the case may be, against ;ny injury or damage to the Premises
or persons or property therein which may result from any such
work, but shall not have any claim against Landlord for
suspension,'diminucion, abatement, offset or reduction of Rental
payable by Tenant hereunder; or

(b) shall do or cause to be done all such work, at
Landlord's or such other person's expense, as may be necessary to

preserve any of the walls or structures of the Premigses from
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injury or damage and to Support’the'same’by: proper-foundations,
provided that Tenant shall not, by reason of any such excavation
or work, have any claim against Landlord for damages or for
indemnity or for sugpension, diminution, abatement, offset or

reduction of Rental payable by Tenant hereunder.
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ARTICLE 34
CERTIFICATES BY LANDLORD AND TENANT

Section 34.1 At any time and from time to time upen not
less than twenty (20) days notice by Landlord, Tenant shall
execute, acknowledge and deliver to Landlord or any other party
specified by Landlord a statement certifying that this Lease is
unmodified and in full force and effect (or if there have been
modifications, that the same, as modified, is in full'force and
effect and stating the modifications) and the date to which each
obligation constituting Rental has been paid, and stating whether
or not to the best knowledge of Tenant, Landlord is in default in
performance of any covenant, agreement or condition contained in
this Lease, and, if so, specifying each such default of which
Tenant may have knowledge.

Section 34.2 At any time and from time to time upon not
less than twenty (20) days notice by Tenant, and so long as no
Event of Default occurred, Landlord shall execute, acknowledge
and deliver to Tenant or any other party specified by Tenant a
statement certifying that this Lease is unmodified and in full
force and effect (or if there have been modifications, that the
same, as modified, is in full force and effect and stating the
modifications) and the date to which each cbligation comstituting
Rental has been paid, and stating whether or not to the best
knowledge of Landlord, Tenant is in Default in the performance of

any covenant, agreemenc or condition containeo in this Lease,
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and, if so, specifying each" such Default of which Landlord may.-
have knowledge. '

Section 34.3 At the request of Tenant, Landlord shall
request a certificate in respect of the Master Lease from Master
Landlord, in accordance with Section 20.1 of the Master Lease.
If Master Landlord shall fail to deliver such a certificate,
then, in lieu thereof, Landlord shall execute, acknowledge and
deliver to Tenant a statement certifying that Landlord has not
executed and delivered to Master Landlord any instrument
modifying the Master Lease (or if Landlord has executed such an
instrument, stating the modifications) and that, to the best of

Landlord's knowledge, the Master Lease is in full force and

'C

effect.
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ARTICLE 35
CONSENTS AND APPROVALS

Section 35.1 All consents and approvals which may be given
under this Lease shall, as a condition of their effectiveness, be
in writing. The granting of any consent or approval by a party
to perform any act requiring consent or approval under the terms
of this Lease, or the failure on the part of a party to object to
any such action taken without the required consenﬁ or apﬁroval,
shall not be deemed a waivef by the party whose consent wés
required of its right to require such consent or approval for any
further similar act.

Section 35.2 1If, pursuant to the terqp of this Lease, any
consent or approval by Landlord or}Tenant iaﬁnoc to be
unreascnably withheld or is subject to a specified standard, then
(1) unless expressly provided otherwise in this Lease, if the
party who is to give its consent or approval shall not have
notified the other party within fifteen (15) Business Days or
such other period as expressly specified in this Lease after
receiving such other party's request for a consent or approval
that such consent or approval is granted or demied, and if
denied, the reasons therefor in reasonable detail, such consent
or approval shall be deemed granted. If, pursuant to the terms
of this Lease, any consent or approval by Landlord or Tenant is
not to be unreasonably withheld or is subject to a specified
stahdard, then in the event that there shall be a final

determination that the consent or approval was unreasonably
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withheld or that such specified standard has beem met ga that che
consent or approval should have been granted, the consent or
approval shall be deeﬁed granted and such granting of the consent
or approval shall be the only remedy to the party requesting or
requiring the consent or approval.

Section 35.3 If, pursuant to the terms of this Lease, any
consent or approval by Landlord or Tenant is not to be
unreasonably withheld, such consent or approval shall, in
~ addition, not be unreasonably delayed. |

Section 35.4 Except as specifically provided herein, no
fees or charges of any kind or amount provided shall be required
by either party hereto as a condition of the grant of any consent

or approval which may be required under this Lease.
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ARTICLE 36
SURRENDER AT END OF TERM

Section 36.1 On the last day of the Term or upon any
earlier termination of this Lease, or upon a re-enﬁry by Landlord
upon the Premises pursuant to Arxticle 27 hereof, Tenant shall
well and truly surrender and deliver up to Landlord the Premises
in gdod order, condition and repair, reasonable wear and tear
excepted, free and ciear of all lettings, occupancies, liens and
encumbrances Ether than those, if any, existing at the date
hereof, created by or consented to by Landlord or which lettings
and occupancies by their express terms and conditions extend
beyond the Expiration Date, and which Landlord shall have
- consented and agreed, im writing, may exten&fbeyond the
Bxpiration Date, without any payment or allowance whatever by
Landlord. Tenant hereby waives any notice now or hereafter
required by law with respect to vacating the Premises on any such
termination date.

Section 36.2 On the last day of the Teim,or upon ahy
' earlier termination of the Lease, or upon a re-entry by Landlord
upon the Premises pursuant to Article 27 hereof, Tenant shall
deliver to Landlord Tenant's executed counterparts of and any
service and maintenance contracts then affecting the Premises,
true and complete maintenance records for the Premisges, all
original licenses and permits then pertaining to the Premises,
permanent or temporary Certificates of Occupancy then in effect

for the Premises, and all warranties and guarantees then in
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effect for the Building and all warranries and‘quarantees. which
Tenant has received in connection with any work or services
performed or Equipment installed in the Premises, together with a
duly executed assignment thereof to Landlord, all financial
reports, books and records required by Article 41 hereof and any
and all other documents of every kind and nature whatscever
relating to the Premises.

Section 36.3 Any personal property of Tenant, any Subtenant
or aﬁy other Person which shall remain on the Premises for ten
(10) days after the termination of this Lease and after the
removal of Tenant from the Premises, may, at the option of
Landlord, be deemed to have been abandoned by Tenant, Subtenant
or such other Person and either may be retaimed by Landlord as
its property or be disposed of, without accountability, in such
manner as Landlord may see fit. Landlord shall not be
responsibie for any loss or damage occurring to any such property
owned by Tenant or any other Person.

Section 36.4 The provisions of this Article 36 shall

survive any termination of this Lease.
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ARTICLE 37
ENTIRE AGREEMENT

This Lease, together with the Exhibits and Schedule hereto,
contains all the promises, agreements, conditions, inducements
and understandings between Landlord and Tenant relative to the
Premises and there are no promises, agreements, conditions,
understandings, inducements, warranties, or representations, oral
or written, expressed or implied, between them other than as
herein or therein set forth and other than as may be expressly
contained in any written agreement between the parties executed

simultaneously herewith.
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ARTICLE 38"
QUIET ENJOYMENT
Landlord covenants that, so long as Tenant is payihg Rental
and otherwise observing the terms and conditions of this Lease,
Tenant shall and may peaceably and quietly have, hold .and enjoy
the Premises for the term hereby granted without molestation or
disturbance by or from Landlord or any Person claiming through
Landlord and free of any encumbrance created or suffered by
Landlord, except the Title Matters, and the Light and Air

Easement.
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ARTICLE 39
ARBITRATION

In such cases where this Lease expressly provides for the
gsettlement of a dispute or question by arbitration, and only in
such casges, the party desiring arbitration shall appoint a
disinterested person as arbitrator on its behalf and give notice
thereof to the other party who shall, within fifteen (15) days.
thereafter, appoint a second disinterested person as arbitrator’
on its behalf and give notice thereof to the first party. The
two (2) arbitrators thus appointed shall together appoint a third
disinterested person within fifteen (15) days after the
appointment of the second arbitrator, and said three (3)
arbicrators shall, as promptly as pbasible: determine the matter
which is the subject of the arbitration and the decisicn of the
majority of them shall be conclusive and binding on all parties
and judgment upon the award may be entered in any court having
jurisdiction. If a party who shall have the right pursuant to
the foregoing to appoint an arbitrator fails or neglects to do
so, then and in such event, the other party (or if the two (2)
arbitrators appointed by the parties shall fall to appoint a
third arbitrator when required hereunder, then either party) may
apply to tha American Arbitration Association (or any
organization successor thereto), or inm its absence, refusal,
failure or inability to act, may apply for a court appointment of
such arbitrator. The arbitration shall be conducted in the City

and County of New York and, to the extent applicable and
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consistent with this

9, shall be' in accordance with thea
Commercial Arbitration Rules them obtaining of the American
Arbitration Association or any successor body of similar
function. The expenses of arbitration shall be shared equally by
Landlord and Tenant but each party shall be responsible for the
fees and disburgements of its own attorneys and the expenses of
its own proof. Landlord and Tenant shall sign all documents and
do all other things necessary to submit any such matter to
arbitration and further shall, and hereby db, waive any and all
rights they or either of them may at any time have to revoke
their agreement hereunder to submit to arbitration and to abide
by the decision réndered thereunder. The afbitrators shall have
no power to vary or modify any of the provis;ons of this Lease
and their jurisdiction is limited accordingly. If the -
arbitration takes place pursuant to Article 14 hereof or concerns
any Capital Improvemenﬁ or Restoration, thenieach of the
arbitrators shall be a licensed professional engineer or
registered architect having at least ten (10) years' experience
in the design of Building comparable to the Premises, and, to the
extent applicable and consistent with this Article 39, such
arb;gration shall be conducted in accordance with the
Construction Arbitration Rules then obtaining of the American
Arbitration Association or any successor body of similar
function. Notwithatanding anything to the contrary contained in_
this Article 39, if the arbitration concerns any dispute arising

with respect to any amounts or computation of Rental, the
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Landlord shall have the option in its sole digcretiem to submit
such dispute to any national accounting f“irm with offices in New.
York City for a binding and final determination by such £irm,
intended to have the same effect as an arbitration award by an

arbitrator.
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ARTICLE 40"
INVALIDITY O.F CERTAIN PROVISIONS

If any term or provision of thig Lease or the application
thereof to any Person or circumstances shall, to any extent, be
invalid or unenforceable, the remainder of this Lease, or the
vapplication of such term or provision to Persons or circumstances
other than those as to which it is held invalid or unenforceable,
shall not be affected thereby, and each term and provision of
this Lease shall be valid and be enforced to the fullest extent

permitted by law.
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ARTICLE 41
FINANCIAL AND OTHER REPORTS

Section 41.1 Tenant, from and after the date upon which any
portion of the Premises is occupied or otherwise placed in use
shall furnish to Landlord the following:

(a) As soon as practicable after the end of each fiscal
year of Tenant, and in any event within one hundred and twenty
(120) days Ehereafter, Tenant shall furnish to Landlord financial
statements of operations of the Premises, for such year, setting
forth in each case, in comparative form, the corresponding
figures for the previous fiscal year, all in reasonable detail
and accompanied by a report and opinicn thereon of a Certified
Public Accountant approved by Landlorad, whi;h approval shall not
be unreasonably withheld, which report and opinion shall be
prepared in accordance with Accounting Principles, and which
shall also be accompanied by a compilation in reasonable detail
of attendance figures as shown on Tenant's records, and a
projectioﬁ of Gross Entry or Exit Receipts, attendance and Base
Rent for the next fiscal year setting forth in each case, in
comparative form, the corresponding figures for the previous
fiscal year, all in reasonable detail;

(b) In any year in which the Gross Entry or Bxit Receipts
or attendance figures as reported bg Tenant pursuant to this
 Section 41.1 decrease by more than five perceant (5¥%) from the
Gross Bntrylor Exit Receipts or attendance figures either in

Tenant's projections furnished to Landlord previously or in
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Tenant's reports thereof for :the-previcus: year, Temamc shall at
any time aftex—forty-eight (48) months following Completion of
Construction, upon Landlord's request, prepare an Attendance Plan
for Tenant's current and following fiscal year. Such Attendance
Plan shall include specific descriptions of reasonable
advertising, promotional and other actions that Tenant proposes
to take which are reasonably expected to increase attendance by
the general public at the Building and to increase Gross Entry or
- Exit Receipts. Following preparation by Tenant of‘such
Attendance Plan pursuant to Landlord's request, Tenant shall use
its best efforts to implement the advertising, promotional or
ocher actions as described by Tenant in guch Attendance Plan.

Sectibn 41.2 Within thirty (30) days %Eter request by
Landlord between the date of Commencement of Construction and the
date of Completion of the Building, Tenant shall provide to
Landlord information about Tenant's assets and anticipated
expenditures in such form and detail and with such Supporting
documentation as Landlord requests.

Section 41.3 If at any time Tenant shall furnish to any
Governmental Authori;y or lender or donor operating statements Or
financial reports in addition to those required to be furnished
by Tenant to Landlord pursuant to Section 41.l1 or Section 41.2,
then upon Landlord's request, Tenant promptly shall tﬁrnish to
Landlord copies of all such additiocnal operating statements and
financial reports. At the Eime at which Tenant furnishes any

‘such operating statements or reports Tenant may inform Landlord
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of its belief that the public disclosure of information contained
therein or anypart thereof would cause substantial injury c§ the
competitive position of Tenant's enterprise and request that, to
the extent permitted by law, Landlord attempt to avoid such
disclosure. In the event Tenant makes such request, Landlord
shall use its best efforts to avoid such disclosure (but shall
incur no liability to Tenant if Landlord reasonably believes it
is complying with any provision of applicable law requiring such
‘disclesure).

Section 41.4 Tenant shall keep and maintéin at all times
full and correct records and books of account of the operations
of the Premises in accordance with such generally accepted
accounting standards and otherwise in accord;nca with any
applicable requirements of any Governmental Authority or lender
or domor and shall accurately record and preserve for a period of
gsix (6) years the records of its operations upon the Premises.
Within fifteen (15) days after request by Landlord, Tenant shall
make said records and bocks of account avaiiable from time to
:imerfcr inspection by Landlord and Landlord's designee during
reasonable business hours at a location designated by Tenant in
New York City. At any fima at which Tenant shall make said
records and books of aécount available for inspection, it may
inform Landlord of its belief that the public disclosure of the
information contained therein or any”parc thereof would cause
gubgtantial injury to the competitive position of Tenant's
enterprise and request that to the extent permitted by law
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Landlord attempt ta.avoid.such.disclosure'. I che’event Tenant’
makes sucb request, Landlord shall use its best efforts to avoid
such disclosure (but shall incur no liability to Tenant if

Landlord reasonably believes it is complying with any provision

of applicable law requiring such disclosure).
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ARTICLE 42
RECORDING OF LEASE

Either Landlord or Tenant may record this Lease or any
amendment or modification of this Lease, and each shall, upon the
request of the other, join in the execution of a memorandum of
this Lease or a memorandum of any amendment or modification of
this Lease in proper form for recordation. Notwithstanding the
provigions of the preceding sentence, neither Tenant nor the
Commigssion shall record any inétrument against or with respect to
the Balance of Site 14 in which any reference is made to this
Lease or any provision of this Lease. Any violation o:‘the
preceding sentence, which violation is not cured within tea (10)
days after demand by Landlord, shall be‘deémed to be an Event of
Default under Section 27.1 (k).
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ARTICLE 43"
NO DISCRIMINATION

Section 43.1 Tenant in its use, operation or occupancy of
the Premises and employment and conditions of employment in
connection therewith, or in the subletting of the Premises or any
part thereof, of in connection with ﬁhe erection, maintenance,
repair, Restoration, alteration or replacement of, or addition
to, any Building or Tenant's Civic Facilities shall (a) not
discriminate nor permit discrimination against any person by
reason of race, creed, color, religion, national origin,
ancestry, sex, age, disability or marital status and (b) comply
with all applicable Federal, State and local laws, ordinances,
rules and regulations from time to time in effect and the
provisions of the Master Lease prohibiting such discrimination or
pertaining to equal employment opportunities. |

Section 43.2 Tenant shall be bound by and shall include the
following paragraphs (a) through (e) of this Sectiom 43.2 in all
Construction Agreements, service and management agreements and
agreements for the purchase of goods and services and any other
agreements relating to the operation of the Premises, in such
manner that these provisions shall be binding upon the parties
with whom such agreements are entered into (any party being bound
by such provisions shall be referred to in this Section as
"contragLox®):

(a) . Contractor shall not disc:iminate again@t employees or

applicants for employment because of race, creed, color,
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religion, natiocnal origin, ancestry, sex, age, disability or
marital statuS,-shall comply with all applicable Federal, State
énd local laws, ordinances, rules and regulations from time to
time in effect and the provisions of the Master Lease prohibiting
such discrimination or pertaining to equal employment
opportunities and shall undertake programs of affirmative action'
to ensure that employees and applicants for‘employment are
afforded equal employment opportunities without discrimination.
Such action shall.be taken with reference to, but not limited to,
recfuitment, employment, job assignment, promotion, upgrading,
demotion, transfer, layoff or termination, rates of pay or othex
forms of compensation, and selectioq for training or restraining,
including app:enticeship and on-the-job trai;ing.

(b) Contractor shall request each employment agency, labor
union and authorized representative of workers with which it has
a collective bargaining or other agreement or understanding, to
furnish it with a written statement that such employment agency,
labor union or representative will not discriminate because of
race, creed, color, religiom, national origin, ancestry, sex,
age, disability or marital status and that such agency, union or
repregsentative will cocperate in the implementation of
contractor's obligation hereunder.

(¢) Contractor shall state in all solicitations or
advertisements for employees placed by or on behalf of Contractor
that all-qua;itied applicants shall be arfordéd equal employment

opportunities without discrimination because of race, creed,
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color, religion, nacional Grigin, ancescry,:sex, age, disability
or marital status.

(d) Contractor shall comply with all of the pro#isions of
the Civil Rights Law of the State of New York and Sections
291-299 of the Executive Law of the State of New York, shall upon
reagonable notice furnish all information and reports deemed
‘ reasonably necessary by Landlord and shall permit access to its
relevant books, records and accounts for the purpose of
monitoring compliance with the Civil Righcq~haw, such sections of
the Executive Law and Contractor's obligations pursuaﬁé to this
- Article 43.

" (e) Contractor shall include in all agreements with
subcontractors the foregoing provisions of Jéctions 43.2(a)
through 43.2(3) in such a manner that said provisions shall be
. binding upon the subcontractor and enforceable by Contractor,
Tenant and lLandlord. Contractor shall take such action as may be
necessary to enforce the foregoing provisions. Contractor shall
promptly notify Tenant and Landlord of any litigation commenced
by or agéinst it arising out of the application or enforcement 6f
these provisions, and Tenant and Landlord may intervene in aﬁy
such litigacion. |

"Section 43.3_'Tbnan: has reviewed and participated in the
development of the Affirmative Action #rogram, a copy of which is
annexed hereto as Exhibit G. Tenant shall, and shall cause each

of its agents, contractors and subcontractors to, promptly and
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diligently carry out its obligations under such Program in

accordance withr the terms thereof.

Section 43.4 The provisions of Sections 43.1 and 43.2 shall

apply to any advertising, promotional or marketing activity

carried out by Tenant in connection with the Premises.
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ARTICLE 44
MISCELLANEOUS

Section 44.1 The captions of this Lease are for convenience
of reference only and in no'way define, limit 6: describe the
gcope or intent of this Lease or in any way affect this Lease.

Section 44.2 The Table of Contents is for the purpose of
convenience of reference only and is not to be deemed or
construed in any way as part of this Lease or as supplemental
t;heréto or amendatoery thereof.

Section 44.3 The use herein of the neuter prondun in any
reference to Landlord or Tenant shall be deemed to include any
individual Landlord or Tenant, and the use herein of the words
"successors and assigns" or "successors or';;aigns' of Landlcord
or Tenant shall be deemed to include the heirs, legal
representatives and assigns of any individual Landlord or Tenant.

Section 44.4 Depository may pay to itself out of the monies
held by Depository pursuanc'to this Lease its reasonable charges
for services rendered hereunder. Tenant shall pay Depository any
additional charges for such services.

Section 44.5 1If more than one entity is named as or becomes
Tenant hereunder, Landlord may require the signatures of all such
entities in connection with any notice to be given or actionm to
be taken by Tenant hereunder except to the extent that any such
entity shall designate another such entity as its
attorney-in- fact to act on its behalf, which designation shall be

effective until receipt by Landlord of notice of its revocation.

08/15/94\30630\010\ 10gt jpn.013 Article 44-1



Each entity named as Tenant shall be fully liable for all of
Tenant's obl%gétions hereunder. Any notice by Landlord to any
entity named as Tenant shall be sufficient and shall have the
same force and effect as though given to all parties named as
Tenant. If all such partieé designate in writing one entity to
receive copies of all notices, Landlord agrees to send copies of
all notices to that entity.

Section 44.6 The liability of Landlord or of any Person who
has at any time acted as Landlord hereunder for damages or
otherwise shall be limited to Landlord's interest in the
Premises, including, without liﬁitation, the rents and profits
therefrom, the proceeds of any insurance policies covering or
relating to the Premises, any awards payable in connectiocn with
any condemnation of the Premises or any part thereof, and any
other rights, privileges, licenses, franchises, claims, causes of
action or other interests, sums or receivables appurtenant to the
Premises. Neither Landlord nor any such Person nor any of the
members, directors, officers, employees, agents or servants of
either shall have any liability (personal or otherwise) hereunder
beyond Landlord's interest in the Premises, and no other property
or assets of Landlord or any such Person or any of the members,
directors, officers, employees, agents or servants of either
shall be subject to levy, execution or other enforcement
procedure for the satisfacticn of Tenant's remedies hereunder.

No member, commissioner, director, officer, employee, agent or
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servant of Tenant shall have any liamtility' (Dersonsl or - -
otherwise) hereunder.

Section 44.7 Except as otherwise expressly provided in this
Lease, there shall be no merger of this Lease or the leasehold
estate created hereby with the fee estate in the Premises or any
part thereof by reason of the same Persbn acquiring or holding,
directly or indirectly, this Lease or the Leasehold estate
created hereby or any interest in this Lease or in such leasehold
~estate as well as the fee estate in the Premises. 3

Section 44.8 Tenant shall store all refuse from the
Premises off the streets in an enclosed area on the Premiges, and
in a manner reasonably satisfactory to Landlord and ;n accordance
with the réquirements of municipal and/or private sanitation -
services serving the Premises. | ’

Section 44.9 Each of the parties reprebenzn'to the other
that it has not dealt with any broker, finder or like Person in
connection with this Lease. Tenant and the Commigsion shall
jointly and severally hold harmless and 1ndémni£y Landlord from
and against all expenses, damage and liability including without
limitation, attorneys fees and disbursements, arising out of any
claim for brckerig. fees, finders fees, commissions or other like
compensation in connection with this Lease made by any claimant
with whom Tenant or the Commission has had any conversations or
negotiations. The obligations under the previous sentence shall

survive any termination of this Lease.’
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Section 44.10 This Lease may not be changed, modified, or
terminated ora¥ly, but only by a written instrument of change,
modification or termination executed by the party against whom
enforcement of any change, modification, or termination is
sought. |

Section 44.11 Thisg Lease shall be governed by and construed
in accordance with the laws of the State of New York.

Section 44.12 The agreements, terms, covenants and
conditions herein shall be binding upon, and shall inufe to the
benefit of, Landlord and Tenant and their resﬁective succesgsors
and (except as otherwise provided herein) assigns. The
‘ proviéions of this Lease shall not benefit or be enforceable by
any Person other than the parties hereto. L;ndlord reserves, and
shall be entitled to exercise, the.absolute right, in its sole
discretion, to waive any condition, covenant, agreement or
requirement of Article 12 or any other provision of this Lease,
and in regard to Article 12, shall be entitled at any time to
direct Trustee to make any and all advance(é) of funds in the
Trust AccountACQ the extent requested by Tenant.

Section 44.13 All references in this Lease to "Articles" or
"Sections® shall refer tb the designated Article(s) or
Section(s), as the casé may be, of this Lease.

Section 44.14 Any and all of Tepant's right, title and
interest in all plans and drawings required to be furnished by
Tenant to Landlord under this Lease, including, without

limitation, the Pre-Schematics, the Schematics, the Design
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Development Plans and the Construcriam Documents, and in any and
all other plafig, drawings, Specifications or models prepared in
connection with construction at the Premiges, aﬁ? Restoration or
Capital Improvement, shall become the sole and absolﬁte preperty
of Landlord upon the Expiration Date or any earlier termination
of this Lease. Tenant shall deliver all such documents to
Landlord promptly upon the Expiration Date or any earlier
terminatibn of this Lease. Tenant's obligation under this
Section 44.14 shall survive the Expiration Date.

Section 44.15 All references in this Lease to "licepged
pxofessional engineer®, "licensed surveyor® or "registered
architect® shall mean a professional engineer, surveyor or
architect who is licensed or registered as the case may be, by
the State of New York. .

Section 44.16 If Battery Park City Authority or any ,
successor to its interest hereunder ceases to have any interest
in the Premises as lessee under the Master Lease or there is at
any time or £ran-tige to time any sale or sales or disposition or
dispositionr or transfer or transfers of Landlord's interest in
the Premises as lessee under the Master Lease, the seller or
transferor shall be and hereby is entirely freed and relievead of
all agreements, covenantr and obligations of Landlord hereunder
to be performed on or after the date of such sale or transfer
relative to the interest sold or transferred, and it shall be
" deemed and construed without further agreement betruen the

parties or éheir successors in interest or between the parties
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and the Person who acquires or owns the lessee's interest in the
Premises under—the Master Lease, including, without limitation,
the purchaser or transferee in any such sale, dispositicn or
transfer, and any fee owner of the Premises upon termination of
the Master Lease, that, subject to the provisions of

Section 44.6, such Person has assumed and agreed to carry out any
and all agreements, coévenants and obligations of Landlord
hereunder accruing from and after the date of such acquisition,
sale or transfer.

4 Section 44.17 Tenant shall have the right to use the name
Battery Park City in any advertising and promotional materials in
connection with the use and occupancy of the Building, but only
for the purpose of identifying the location B: the Premiges.

Section 44.18 Landlord shall not enter into or cause theré
to be entered into any amendment or sﬁpplement to the Master
Lease, Master Development Plan or Design Guidelines which (a)
increases or otherwise materially atfeéts Tenant's rights or
obiigations under this Lease, or (b) limits the permitted uses of
the Premises. In the event Landlord shall enter into or cause to
be entered into an amendment or supﬁlemenc to the Master Lease,
Master Development Plan or Design Guidelines which is not in
conformity with this Section 44.18. Tenant shall not be
cbligated to comply with the provisions of such amendment or
supplement which do not so conform.aﬁd the same shall have no
force or effect with respect to Tenanc. Notwithstanding anything

herein contained to the contrary, Tenant shall have no right to
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approve any amendment modificarion or supplement ro the Magter
Lease, Mésteg_pevelopmenc Plan or Design Guidelines which does
not affect the Premiges.

Section 44.19 Nothing herein is intended nor shall.be
deemed to create a joint venture or partnership between Landlorad
and Tenant, nor to make Landlord in any way responsible for the
debts or losses of Tenant.

Section 44.20 Whenever Landlord shall have the right to
approve the architect, engineer or lawyer to be employed by
Tenant, any architect, engineer or lawyér 80 approved by Landlord
at any time during the Tefm shall be deemed to be accepcable.to
Landlord for employment by Tenant at any time thereafter, unless
Landlord shall have good cause for refusingrko allow the "
continued employmené of such consuléant. Whenever Tenant is
required to obtain Landlord's approval of an architect, engineer
or lawyer, Tenant shall ﬁotity Landlord if it intends to employ
an architect, engineer or lawyer previoualy approved. In the
event that Landlord shall refuse to approve the continued
employment of such consultant, it shall so notify.Tenant,
gspecifying the reason cherétor.

Section 44.21 This Lease may be executed in one or more
' counterparts, each of which shall be deemed an original, and
which together shall constitute one and the same instrument.

Section 44.22 The approval of the New York Public

Authorities Control Board is required for the execution and
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delivery of this Lease and no provisicn hereof shall have any

force or effecr hefore such approval.
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IN WITNESS WHEREOF, Landlord and Tenant have executed this Lease as of
the day and year first above written.

STATE of NEW YORK

By;

vemor

BATTERY PARK CITY AUTHORITY A LIVING MEMORIAL TO THE
HOLOCAUST:
MUSEUM OF JEWISH HERITAGE

ARy T

" “President | o-Chajprian
By: : By:
Co-Chairman
By: : ! By: :
Co-Chairman
By:
Co-Chairman

The Commission hereby consents to the terms and provisions of this Lease,
and covenants and agrees to perform those agreements, covenants and conditions

which apply to the Commission:
Lfllie_:
/ A v% /S ‘o-a-i/'; By:
(e e
By: :
By:

Signature-1



IN WITNESS WHEREOF, Landlord and 'Tenam:‘ have executed this

Lease as ©f the day and year first above written.

BATTERY PARK CITY AUTHORITY

By:
Chairman

By: \///\ . /Z /
President :

A LIVING MEMORIAL TO THE HOLOCAUST:
MUSEUM OF JEWISH HERITAGE :

By:

Co-Chairmé.n

Co-Chairman

The Commission hereby comsents to the terms and provisions
of this Leagse, and covenants and agrees to perform those
agreements, covenants and conditions which apply to the
Commisgsion: 7
" NEW YORK HOLOCAUST COMMISSION, INC.

5¥=,4%"’ "

By:
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IN WISHESS WHEx2CE,-

Lardlarg: ans Tamger: Rave executcd tni

lease 38 97 %h2 day and vear fizet 3kove wrissen.

EATTERY PARK $ITY ALTHORIT

- Chadsuals

By:

Prceidant

waVIiNG YEMORIAL TO TREE NOLOCTALST:
ms.u.«: GF m‘sa KEXZ

ms
o ’(ﬂw/ /: Zf

-

Y'--—;-
Co-Crhalirman

wy:
& -Salman

By:

PR

o Sulrmas

The Cemxdssion hereby consents €O 'ne sarms and provisions n¢

this Leuse, and covenazts and jgreas to perform thoss agrsements,

covegAnts and candiciong walc

SB/1/RN\IORI0\ 131 SBage)pn.C14

appzy to the Commission:

Ngw 1% HOLOCAUST COWS}!ON ING,

/’/ ;’m/ //M/dyék

By! ra——

BY: -

Sigaature-1



IN WITNBSS WHERECF, Landlozd and Tenant have executed this
Lease 2@ Of the day and year firat above written. '

BATTERY PARR CITY AUTHORITY A LIVING MEMORIAL TO THR ROLOCAUST:
MUSBUM OF JRWIS® HRRITAGE

By:a:aimn o -

ny,?:eoident ch'?-—'auiw '
aé o-Chairman
""Wm
”gmm

The Commission hersby cousants to the terms and provisions of
this Lease, and coveqants and sgrees to perform those agreamencs,
covenants and canditicns which apply to the Commission:

 NEW YORK EOLOCADST COMMISSION, INC.

I

2y

W

ebswmmsmuumn Signaturs-1



IN WITNESS WHERZOP, Landlord and Tenant have executed this
Lease as Of the dny and vear firet adove written.
SATTERY PARK CITY AUTHORITY A LIVING VMEMORIAL TO THER KOLOCAUST:

‘Thairman

w’iru ident BY'ES'-‘Ehﬂm
W’Wm‘n
ntmlmn
' s

The Commissiod hexsby cousents to the temms and provisions of
this Lease, and cov-mu. and sgrees to pexform those agreemsats,
covenants and canditions which m&y to cthe Commission:

NEW YORK HOLOGAUSBT couau:ou. INe.

an

By?

Yy

0R/34/94\J0AI0N0 1 0010081 g0, C1e Signature-1



IN WITNBSS WHERBOF, Landlord and Tenant have executed this
Lease a8 of the day and year first above written,

BATTERY PARK CITY AUTHORITY A LIVING MEMORIAL TO THE HOLOCAUE’I"
MUSBUM OF

wz@mu

By: By:
Fresident . Co-Chalzman

By:

Co-Craizhan

‘y'mﬁm
By _ —

. Co-Chalrman |
The Coainiuioa hersby consents to the térms and provisions of
this Lease, and covenants and sgrees to perform those agresments,
covenants and conditions which apply to the Comissions
. NEW YORK HOLOCAUST COMMIGSION, INC.

YY) .1m‘ur. . 1



IN WITNBSS WHERECF, Landlord:and:Tenant: have executed chig: -
Leage a8 of the day and year first adove writtey.

BATTERY PARK CITY AUTHCRITY A LIVING MEMORIAL TO TEE HOLOCAUST:
MUSEUM OF JEWISH HERITAGR

By: ——

Chairman

By:_ By
President Co-Chairman

‘Co-haiTean
The Commissicn hereby consents to the terms and provisions of
this Leases, and covenants and sgTeea to perform those agreemsncs,

covepants and conditions which apply to the Cammission:
' ¥EW YORX HOLOCAUBT COMMISSION, INC.

) 4]

" OB/16/K\IDASO\CIO\100gEI 014  §ignmaturs-1



EXHIBIT A

ERTIFICA

1, [Kevin Roche] [Ivan Chermayeff], hereby certify that

$ : was paid or is due and owing by the New York Holocaust Memorial

Commission, Inc. to me [my firm] prior to and as of August 16, 1994, for fees and charges

' 'at rates not in excess of $150 per hour for work prior to said date which was performed in
accordance with usual professional practices to effect the design of the [Museum/Museum
exhibits] in accordance with the currently approved pre-schematic design for the Museum,
and that the performance of such work reduced by a sum no less than the sum stated
above the amount of my [my firm's] fees and charges for future work to complete the
design of the [Museum/Museum exhibits}.

[Kevin Roche] [Ivan Chermayeff]

Dated: R 1994
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1. The Master Lease.

2. The Settlement Agreement.

3. Memorandum of Understanding, dated as of November 8, 1979, among the
Governor of the State of New York, the Mayor of the City of New York and the President
and Chief Executive Officer of New York State Urban Development Corporation and
Battery Park City Authority, as supplemented by letter, dated November 8, 1979, from
the President and Chief Executive Officer of New York State Urban Development
Corporation and Battery Park City Authority to the Mayor of the City of New York and
as supplemented by 1986 Supplemental Memorandum of Understanding dated as of
August 15, 1986 among the Governor of the State of New York, the Mayor of the City of
New York and Battery Park City Authority. '

4. The Purchase Option granted by New York State Urban Development
Corporation, Battery Park City Authority, and BPC Development Corporation to the City
of New York, dated June 6, 1980 and recorded in Reel 527 at page 163 in the Office of
the City Register, New York County, as amended by Amendment to Option to Purchase
dated August 15, 1986 and Second Amendment to Option to Purchase dated May 18,
1990. '

5. Agreement between BPC Development Corporation, Battciy Park City
Authority and the City of New York, dated as of April 23, 1982 and recorded October 27,
1982, inReel646:!9:30700intthﬁeeoftthityResim,N¢wYorkCounty.

6. Declaration of Zoning Lot and Development Restrictions dated July 9, 1982
made by BPC DevelopnunCorponﬁonandBmyPukCityAmhoﬁtyandmordedin
Reel648&pa¢0276inh0$aoftho€itykegim,NewYorkCom.

7. Such state of facts as an accurate survey would disclose.

8. Declaration of Covenants and Restrictions made by Battery Park City
Authority dated March 15, 1984, and recorded March 21, 1984, in Reel 776 at page 360,
in the Office of the City Register, New York County. .

. “- 9. Grant of Easements made by BPC Development Corporstion, Battery Park
- 'CityAmhorityandthoCityofNewYmk.mdediandé“upmm,manﬁce
of the City Register, New York County.

10. Zoninamdothehwso:dimwmulﬁmordasmd
requirements pertaining to the premises.



. Certificate of Budget Approval

In connection with the execution of a lease between the
Battery Park City Authority and A Living Memorial to the
Holocaust: Museum of Jewish Heritage, the Battery Park City
Authority has reviewed “allowable costs” section of the attached
budget (as defined in the lease). The Authority heredy approves
such budget for allowable costs except to the extent the design

fees exceeds $1,781,060 and the soft cost contingency exceeds
$110,427.

N =

David mmil
President




A Living Memorial to:the Holocaust
Museum of Jewish Heritage .
Estimated:Project: Costs E5x4~f\y:h.,DbA_

ALLOWABLE COSTS

HARD COST

Building per 6/13/94 Drawings, 19,546 S.F. $ 7,918,383
Suppert Areas Interior Finishes, 3,578 S.F. : 125,236
Exhibition Space Finishes, 13,534 S.F. 3,248,160
Mechanical Spaces, 1,090 S.F. 16,350

Contingency 5%
TOTAL HARD COST

SOFT COSTS
Architect, Structure & MEP 1,475,000
- Geotechnical = _ 20,000
Vertical Transportation 15,000
Lighting 15,000
Acoustical /AV 20,000
Exterior Wwall 30,000
Security 20,000
Landscaping .- 10,000
Building Code Expeditor 15,000
~ Exhibit/Graphic Design + 609,030
Subtotal 2,229,030
" Testing & Inspection 150,000
Insurance Bonds (1.0% of Hard Cost) 118,737
Accounting 15,000
Insurance (1.0% of Hard Cost) 118,737
. Permit Fees ‘ 25,000
Contingency (5% of Soft Costs) 132,825
TOTAL SOFT COSTS ¥4
TOTAL ALLOWABLE COSTS : $ 14,663,069
EXCLUDED COSTS
Chase Bank 2,000,000
Architects &.Consultants 402,000
Rent & Expenses . 270,000
TOTAL EXCLUDED COSTS ) $ 2,672,000

PROJECT TOTAL

-* figures may be adjusted to reflect costs oblzgated and /or
paid prior to commencement of construction



EXHIBITE

Pre-schematic Drawings prepared by Kevin Roche/John Dinkeloo and Associétes,
all dated June 7, 1994 and numbered as indicated below:

Site Plan

Entry Level Plan
2nd Floor Plan
Roof Plan

First Place Elevation
Esplanade Elevation
1.  Section

=00 N O\ N



EXHIBITF

BATTERY PARK CITY '
SITE 14A

LANDLORD'S CIVIC FACILITIES DEVELOPMENT SCHEDULE

Esplanade to the south building line Date of Substantial

of Site 14

All work except planting which
cannot be performed before the
spring following Substantial
Completion of Buildings.

South Park

All work except for planting
which cannot be performed
before the fall following
Substantial Completion

of the Park.

Property Line Wall

All work involved in the
~ property line wall .
foundation.

Completion

Later of Substantial
Completion of Buildings
or October 1, 1996.

Date of Substahtia!
Completion

Later of ‘Substantial
Completion of Buildings
or June 1, 1997.

Date of Substantial
Completion

October 1, 1996

TENANT'S CIVIC FACILITIES
DEVELOPMENT SCHEDULE

Each portion of Tenant's Civic Facilities shall be substantiaily completed no later than the
Scheduled Completion Date of the Buildings. '

IEN 'S CIVIC FACILITIES DRA

Vollmer Associates, South Residential Phase III Infrastructure Informational Drawings
A1-A6, addendum No. 8 dated November 25, 1986, as same may be amended, and all
referenced details and specifications including Street Tree Planting specifications.
Notwithstanding anything contained the foregoing to the contrary, improvements must be
built by Tenant to standards of New York City Department of Transportation.



BATTERY PARK CITY
SITE 14A
AFFIRMATIVE ACTION PROGRAM

This Affirmative Action Program has been adopted by Battery Park City Authority
("BPCA"), pursuant to the provisions of Section 1974-d of the Public Authorities Law as
modified by Section 317 of the Executivé Law, and in accordance with Article 15A of the
Executive Law, in order to assist A Living Memorial to the Holocaust: Museum of Jewish
Heritage ("Tenant"), its contractors, subcontractors and suppliers (collectively, "Contractors")
and all other persons participating in the development, construction, operation and maintenance
of that portion of Battery Park City designa‘ted as Site 14A (the "Project") in complying with
their respective obligations to give minority and women-owned business enterprises and
minority group members and women opportunity for meaningful participation on contracts
entered into m connection with the Project, and to permit BPCA to carry out its statutory
obligations in connection with the construction, mageﬁmt and operation of real estate
development projects at Battery Park City.

L Compli ith C . Inclusion of Affirmation Action Provisi
(a) Tenant shall include in all Construction Agreements (as deﬁ_ned in the lease to

which this Affirmative Action Program annexed (the "Lease")) and other instruments
pursuant to which materials or services are furnished for the construction of the Project
(collectively, the "Contract") the Affirmative Action Provisions set forth in the Appendix
to this Affirmative Action Program. Defined terms in this Affirmative Action Program
not elsewhere defined in the Lease shall have the meanings provided in said Appendix.
The Workforce Participation and MBE and WBE Participation goals set forth in said
Appendix shall be determined jointly by BPCA and Tenant (or its Contractors, as

applicable) for each Contract using the procedures provided in Section 3 of this



Affirmative Action Program.

(b) Compliance by Contractor, or by Tenant when it'enters into"a Contract; with'
the affirmative action and non-discrimination obligations relating to opportunities for
participation in contracts by MBEs and WBEs, as set forth in this Affirmative Action
- Program, or in the Lease, or any Contract, shall, as required by Section 317 of the
Executive Law, be determined in accordance with the provisions of Section 313,
subsections 5,6,7, & 8 and Section 316 of the Executive Law, as same may be amended
from time to time and rules or regulations promulgated therefor.

(c) Each Contractor's compliance or non-compliance with its MBE and WBE
affirmative action and non discrimination obligations will be determined by BPCA, and
solely for the purpose of compliance with the said provisions of the Executive Law, '
BPCA shall be deemed to be the "Contracting Agency" as that term is used in such
provisions of the Executive Law. Tenant shall require from each Contractor, apd shall
within three (3) days of receipt thereof deliver to BPCA, such compliance reports as
BPCA may require, and shall take such other actions on the part of Owner as set forth in
the Appendix to this Affirmative Action Program as BPCA may direct.

(d) Tenant shall, and shall cause its Contractors to, consult with BPCA regarding -
fulfillment of its obligations hereunder prior to solicitation for any subcontractors, or

consultants.

2. MBE and WRE Paticinati
In partial fulfillment of its obligations under this Affirmative Action

Programs, Tenant shall, throughout the Construction Period, (i) conduct a> thorough and
diligent search for qualified MBEs and WBEs to carry out portions of the Project, (ii) review
the dualiﬁcations of each MBE and WBE suggested to Tenant by BPCA, and (iii) enter into,
or cause its Contractors to enter into Contracts with qualified and available MBEs and

WBES, respectively, in accordance with and subject to the procedures set forth in Section 3



below.

3. MBE/WBE Participation Procedures. Tenant shall observe the following
procedures throﬁghout the Construction Period:

(a) Tenant shall advise BPCA promptly of Tenant's proposed design and
construction schedule for the Project and afford BPCA's Affirmative Action Officer a
reasonable opportunity to become familiar with the proposed scope, nature and scheduling of
Tenant's major Contracts. As promptly as practicable, but in any event at least thirty (30) but
not more than sixty (60) days prior to issuing requests for proposals or invitations to bid for
any Contracts, Tenant shall furnish BPCA with a projected schedule which shall include a
detailed description (the "Contract Schedule") of such Contracts, broken downl by trade.
Tenant will update or amend the Contract Schedule as required to reflect any changes in
Tenant's proposed Contracts and will promptly notify BPCA thereof. The Contract Schedule
will set forth the anticipated times at which invitations to bid or requests for proposals are to
be issued for work in each trade, the scope of such work, the type and quantities of materials
and equipment to be purchased and the estimated contract value or range of values of such
work or purchases. In formulating the Contract Schedule, Tenant will confer with BPCA to
identify those portions of the work or purchases which can be divided into separate contract
packages or which can be subcontracted, so as to maximize opportunities for participation in
the work by MBEs and WBEs. To the extent practicable, Tenant shall prepare separate -
contract packages for such work which shall be bid and let separately by Tenant or which
shall be subcontracted separately by Tenant's Contractors, and shall not be bid or let as part
of any other work. Tenant shall, at least 30 but not more than 60 days prior to the issuance
of an invitation or request to bid for éach individual contract, furnish BPCA with written
notice thereof. '

(b) BPCA will review the Contract Schedule as promptly as practicable, and will
provide to Tenant a list of eligible MBEs and WBEs for all or portions of the work. Tenant
shall then promptly notify BPCA in writing that all qualified MBEs and WBEs on such list



have been contacted and of any business:enterprise not:on such list which claims: to be an-
MBE or WBE and has expressed an interest in bidding om thie work.- As promptly as
practicable after receipt of Tenant's notice, BPCA will advise Tenant in writing whether the
business enterprises which have expressed an interest in the work, but were not included on
the list of MBEs and WBEs furnished to Tenant by BPCA, are eliéible MBEs or WBEs,
provided that BPCA shall have no obligation to advise Tenant whether any business
enterprise is an eligible MBE or WBE until a determination has been made with respect to
such business enterprise by the Division.

(¢) Concurrently, BPCA and Tenant will review the eligible MBEs and WBEs to
determine the extent to which such MBEs and WBE:s are qualified and available to perform
all or portions of the work identified in the contract packages. In general, an MBE or WBE
will be deemed to be qualified to perform work if its personnel have successfully performed
work of a similar nature in the past and demonstrate the present ability, to organize,
supervise and perform work of the kind and quality contemplated for the Project. In
determining whether an MBE or WBE meets these standards, BPCA and Tenant shall
consider, experience in the trade, technical competence, organizational and supervisory
ability and general management capacity. In the event that BPCA and Tenant cannot agree
on whether an eligible MBE or WBE is qualified and available hereunder, BPCA's
determination on those issues shall be final and conclusive for the purposes of this Program,
unless Tenant shall, within ten (10) days after written notice of such determination is given
by BPCA, request that the matter be determined by arbitration pursuant to Section 3(e)
below.

(d) Tenant shall invite all MBEs and WBES found qualified and available hereunder
(including those MBEs and WBES on the list provided by BPCA pursuant to Section 3(b)
above) to submit proposals for work required to be performed under Tenant's contract |
packages (including bofh contracts and subcontracts). At least ten (10) days prior to any
‘award of any Contract by Tenant, Tenant shall notify BPCA in writing of all responses or



bids in connection with Tenant's requests for propasals or invitaﬁonsato.bid..

(e) Except as shall be otherwise provided forin Section’ 316 of the Executive Law as:-
to Contractors, in the event that Tenant shall demand arbitration as to the question of the
qualifications or availability of any MBE or WBE pursuant to Section 3(c) above, the matter
shall be determined in the County of New York by three arbitrators, one of whom shall be
appointed by BPCA, one by Tenant and the third by agreement of the two arbitrators
appointed by the parties (or failing such agreement, the third arbitrator shall be appointed by
the American Arbitration Association), in accordance with the Commercial Arbitration )
Rules of the American Arbitration Association, provided that, anything to the contrary
contained in such rules notwithstanding, (i) Tenant shall, together with such demand for
arbitration, submit in writing to such arbitrators (when selected) and BPCA its reasons for its
disagreement with BPCA's determination on such question, (i) BPCA shall, within five (5)
days afler its receipt of such written statement from Tenant, submit to such arbitrators and
Tenant the reasons for such challenged determination, and (iii) such arbitrators shall, after
such hearing, if any, as they may deem appropfiate, render their decision within ten (10) days
after receipt of such written statement from BPCA. Such decision shall be conclusive and
final for all purposes of this Program, bmvided that, anything to the contrary contained
herein notwithstanding, any decision that an eligiblé MBE or WBE is or is not available or
qualified to perform work on a particular Contract shall not preclude a later determination by
Tenant, BPCA or the arbitrators to the contrary in light of changed or different
circumstanct;s. Tenant and BPCA shall each bear its own costs and attorneys fees in
connection with such arbitration and shall share equally the costs of such arbitration
(including the arbitrator’s fees).

(f) Tenant shall maintain complete and accurate written records of (i) its efforts to
identify and contract with MBEs and WBEs, (ii) the reasons, if applicable, for any
determination by Tenant that an MBE or WBE is not qualified or available to perform work

on the Project, and (iii) the reasons, if applicable, why contracts or subcontracts were not



awarded to MBEs and WBEs found qualified hereunder.’ Tenant shall also maintair.
complete and accurate written records of all Contracts awarded on the Project, which records”
shall contain, without limitation, the dollar value of such awards and a description of the
scope of the work awarded. Such records shall be furnished to BPCA quarterly and at such_
other times as BPCA may reasonably request. '

(g) Prior to the issuance by Tenant of any letter of intent to a Contractor, Tenant
shall provide to BPCA a written list of MBEs and WBEs to which subcontracts are to be let.

(h) Tenant shall not enter into any Contract, nor permit its Contractors to enter into
any Contract, unless Tenant has certified to BPCA in writing that such Contract has been
awarded in accordance with the requirements of this Program and BPCA has approved, in
writing, the award of such Contract. BPCA shall advise Tenant within five (5) business days
of receipt of any such proposed Contract and Tenant's written certification whether or not
BPCA has approved such Contract and shall, if such Contract has not been approved, advise
Tenant of BPCA's reasons for disapproval. In the event that BPCA shall fail to advise
Tenant within such five (5) business day period that a proposed Contract has been approved
or disapproved hereunder, BPCA shall be deemed to have approved such Contract for'
purposes of this Section 3(k). After award of a Contract, Tenant shall not enter into, or
permit its Contractors to enter into, ény modification or amendment of such Cogtract which
will reduce the scope of work to be performed by an MBE or WBE or diminish the Contract
Price of any Contract (including subcontracts) awarded to an MBE or WBE without the prior
writteﬁ consent of BPCA. Tenant shall promptly furnish BPCA with the name of each party
to whom Tenant (or its Contractors) awards a Contract, together with, in the case of each
MBE Contract or WBE Contract, a summary of the scope of services to be performed under
such Contract and the Contract price thereof, as the same may be amended from time to

time.



(i) Tenant shall, and shall cause its Contractars to, submit: to:BéCA: within five (5) "
days after execution of any Approved MBE Contract or Approved:WBE Contract or
amendment thereto between Tenant or its Contractor and an MBE or WBE, a copy of such
contract or amendment.

(j) Tenant shall, at the execution of this Agreement and from time to time thereafter,
designate an affirmative action officer, with full authority to act on behalf of and to represent

Tenant in all matters relating to this Program and advise BPCA in writing of such designee.

4. Subsequent Construction and Protect Management,

(a) After the Construction Period, in connection with all subsequent cbnstruction
work on the Project, including interior improvements, alterations, capital improvements,
structural repairs, Restoration (as defined in the Lease) and replacement of;, or additions to,
the Project undertaken by Tenant (including its successors and subtenants), whether on its
own behalf or on behalf of its subtenants or other occupants (collectively, "Subsequent
Work"), Tenant shall, and shall cause its Contractors tb, provide meaningful participation to
qualified and available MBEs and WBEs which submit competitive proposals for such work.
Additionally, Tenant shall provide meaningful participation in all service and management
agreements, agreements for thé purchase of goods and services and other agreements relating
to the operation of the Project (collectively, "Operating Agreements”) to MBEs and WBEs.
To such end, Tenax.n shall, and shall cause its Contractors to, (i) conduct a thorough and
* diligent search for qualified MBES and WBESs, (ii) review the qualifications of each MBE
and WBE suggested to Tenant by BPCA and (iii) afford an opportunity to submit proposals
for all Subsequent Work and Operating Agreements to those MBEs and WBEs found
qualified. Prior to the end of the Construction Period, Tenant shall meet with BPCA as
required by BPCA to review the operation and status of this Program and develop a plan for
meeting the MBE and WBE participation goals set forth above. Thereafter, Tenant shall
meet with BPCA on a periodic basis as reqmred by BPCA to review the operation and status



of this Program and such plan and identify measures to be taken by Tenant to ensure that the .
MBE and WBE participation goals-are'met.- Ténant shail ‘subrmit quarterty reports'to BPCA~ -
setting forth the nature and scope of Subsequent Work carried out and Operating
Agreements in effect during the preceding quarfer, all efforts made by Tenant and its
Contractors to employ qualified MBEs and WBESs to perform the Subsequent Work and
participate in the Operating Agreements and all contracts let to MBEs aﬂd WBEs. The
obligations under this Section 4(a) shall continue until BPCA finds that this Program is no
longer necessary to give minority and women-owned businéss enterprises opportunity for
meaningful participation on contracts in connection with the construction, operation and
maintenance of the Project.

(b) In connection with Subsequent Work and the management and operation of the
Project, Tenant (including its successors, permitted assigns and commercial subtenants)
shall, and shall:

(i) make good faith efforts to include Minority group members and

women in such work in at least the proportion that Minorities and women are

available for such work in the New York City workforce;

(ii) in the event of lay-offs, make good faith efforts to maintain a similar
proportion of Minority and women employees in Tenant's workforce as existed immediately
prior to commencement of such lay-offs; and ,

(iii) meet with BPCA on a periodic basis as required by BPCA, to review

Tenant's and Operator’s compliance with this Section 4(b) and to determine specific
opportunities where Minority and women workforce participation in Subsequent Work and

management and operation of the Project might be encouraged.

5. Confidentiality. BPCA acknowledges that the information to be furnished by
Tenant hereunder concerning Tenant's Contracts and bidding procedures constitutes

information which, if disclosed, could impair present or imminent Contract awards, is



maintained for the regulation of Tenant's commercial enterprise and.could, if disclosed,
cause substantial injury to the competitive position of that enterprise:  Accordingly, BPCA
will, in accordance with and subject to applicable law, treat such information as confidential
and use its best efforts to prevent the unauthorized disclosure thereof, except to the extent
that (a) BPCA and Tenant shall agree is necessary in connection with the recruitment of
qualified MBEs and WBESs to perform work on the Project, (b) BPCA may determine to use
such information, without identifying such individual Contracts, as part of BPCA's overall
assessment of thg effectiveness of this Program in overcoming the effects of discrimination
in the construction industry or (c) is otherwise necessary in connection with the enforcement

of this Program in accordance with the provisions hereof.

6. Performance under Lease. No requiremént of this Program, nor the assumption or
performance by Tenant of any obligation hereunder, shall excuse Tenant from the
performance of any of its obligations under the Lease, nor constitute a defense to any claim

by BPCA under the Lease, whether for default, rental, damages or otherwise.

7. Persons Bound.. Except as may be required elsewhere in this Program, this
Program and the Schedules hereto, including any amendments thereto, shall be binding upon
and inure to the benefit of Tenant and its respective legal representatives, successors and
permitted assigns, including without limitation, any cooperative corporation, condominium
association or similar entity for the Buildings. Tenant shall require its successors or assigns .

to confirm and agree in writing to all terms and conditions of this Program.

8. Additional Requirements. In the event that legislation is enacted or an executive
order is issued which authorizes or directs BPCA to carry out additional affirmative action
requirements or programs with respect to Minority or women workers or business

enterprises owned and operated by Minorities or women, BPCA reserves the right to take



such measures as may be necessary or appropriate to implement such requirements. or-

programs.

9. Separability and Invalidity: If any provision of this Program shall for any reason be
held unenforceable or invalid, neither the enforceability nor the validity of any c;ther provision
of this Program shall be affected thereby. In the event that the Program is, in whole or in part,
held to be unenforceable or invalid, then Tenant agrees to undertake a program of affirmative
action, as directed by BPCA, which program shall not impose obligations on Tenant which are

more onerous than those contained herein.

10. Approvals: All approvals and consents to be given by BPCA pursuant to th:s
Program shall be in writing, and Tenant shall not be entitled to rely on any approval or

consent which is not in writing.

11. No Third Party Bepeficiary: Nothing in this Exhibit G shall create or be deemed
to create any third party beneficiary rights in any person or entity not a party to the lease to
which this Exhibit G is attached.

12. Governing Law: This Program shall be construed and enforced in accordance
with the laws of the State of New York. ‘
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__.1 Definitions
The following terms shall have the meanings set forth below for the purposes of this
Article :

(a)  "Affirmative Action Program" A set of specific and result-oriented procedures to
which a Contractor commits itself to apply every good faith effort to afford minority group
members and women equal employment opportunities without discrimination on the basis of
race, creed, color, national origin, sex, age, disability or marital status, and to achieve prompt and
full utilization of minority group members and women at all levels and in all segments of a
contractor's work force on State contracts. For purposes of this part, Affirmative Action
Programs cover the areas of recruitment, employment, job assignment, promotion, upgrading,
demotion, transfer, layoff, or termination and rates of pay or other forms of compensation.
Contractor shall remedy any deficiencies in its Affirmative Action Program and resubmit said
program, or provide an adequate explanation with regard to the noted program deficiencies,
within 10 business days of receipt of notice of deficiency from Owner.

(b)  "Business Enterprise.” Any entity, including a sole proprietorship, partnership or
corporation which is authorized to and engages in lawful business transactions in accordance
with New York law.

(c) "Certified business.” A Business Enterprise which has been approved for .
minority-owned business enterprise or woman-owned business enterprise status as approved by
the Division, subsequent to verification that the business enterprise is owned, operated, and
controlled by minority group members or women.

(d) "Division." The Division of Minority and Women's Business Development of the
New York State Department of Economic Development.

(e) "Director." The Director or the Executive Director of the Division.
® "Directory." The directory of certified businesses, prepared by the Director, for

use by contracting agencies and contractors in complying with the provisions of Executive Law,
Article 15-A.



(8) "Goal." The term referring to' the aint of ensuring that Minority Group Members * -
and women and Ccrtiﬁeq Businesses be given the opportunity for meaningful participation in
employment on and in the performance of State contracts, respectively. '

(h)  "Minority Group Member." A United States citizen or permanent resident alien
who is and can demonstrate membership in one of the following groups:

(1)  Black persons having origins in any of the Black African racial groups;

(2) Hispanié persons of Mexican, Puerto Rican, Dominican, Cuban, Central or
South American descent of either Indian or Hispanic origin, regardless of
race;

(3)  Native American or Alaskan native persons having origins in any of the
original peoples of North America; or '

(4)  Asian and Pacific Islander persons having origins in any of the Far East
countries, South East Asia, the Indian Subcontinent or the Pacific Islands.

) "Minority-owned Business Enterprise." ("MBE") A business enterprise, including
a sole proprietorship, partnership or corporation that is:

(1)  atleast 51 percent owned by one or more Minority Group Members;

(2)  an enterprise in which such minority ownership is real, substantial and
continuing; '

(3)  an enterprise in which such minority ownership has and exercises the
authority to control and operate, independently, the day-to-day business
decisions of the enterprise; and

(4)  an enterprise authorized to do business in this State and is independently
owned and operated.

§)] "Subcontract” means an agreement providing for a total expenditure in excess of
$25,000 for the construction, demolition, replacement, major repair, renovation, planning or
design of real property and improvements thereon between a contractor and any individual or
business enterprise, including a sole proprictorship, partnership, corporation, or not-for-profit
corporation, in which a portion of a contractor's obligation is undertaken or assumed, but shall
not include any construction, demolition, replacement, major repair, renovation, planning or
design or real property or improvements thereon for the beneficial use of the contractor.

(k)  "Utilization plan.” A plan which must be submitted by a contractor to a



contracting agency listing Certified Minority- and Women-owned Business Enterprises which -
the contractor intends to use in the performance of the contract, or any components of the
contract scope of work which the contractor intends Minority- and Women-owned Business
Enterprises to perform. |

() "Woman-owned business enterprise” ("WBE"). A business enterprise, including a
sole proprietorship, partnership or corporation that is:

(1)  atleast 51 percent owned by one or more United States citizens or
permanent resident aliens who are women;

(2)  anenterprise in which the ownership interest of such women is real,
substantial and continuing;

(3)  anenterprise in which such women ownership has and exercises the
authority to control and operate, independently, the day-to-day business
decisions of the enterprise; and

(4)  anenterprise authorized to do business in this State and which is
independently owned and operated.

_2 Enforcement

The parties agree to be bound by the provisions of Article 15-A, Section 316 of the
Executive Law of the State of New York and by the regulations adopted pursuant thereto
(collectively, the "Executive Law").

_3 mmzamnam

v(a) Contractor is required to make good faith efforts to attain the partlclpatmn of
% Minority Group Members and ___ % women in the workforce for each trade or service
* utilized in the work under this contract.

(b)  The participation for Minority and female employment must be substantially
uniform throughout such work. '

(c)  Contractor shall not participate in the transfer of Minority or female employees
from employer to employer or from project to project for the sole purpose of satisfying the
participation goals above set forth.

(d) Inachieving such parhcnpanoxi, Contractor is required to make good faith efforts
to find and employ qualified Minority and women supervisory personnel and joumeymen.



(®  Contractor shall meet:witlrOwner: and: socir other'pet as Owner may invite;
on a periodic basis as required by Owner to dxscnssxssms relanng to Mxnonty and women
workforce participation. At such meetings, Contractorshall report on the names of its
Subcontractors then engaged in construction on the work under this contract or which within 60
days are scheduled to be engaged in construction of such work, on the nature of the work and
anticipated construction schedule of Contractor and Subcontractors, on the anticipated hiring
needs of Contractor and Subcontractors, on the names of the responsible foremen directly
employed by Contractor, and such information requested by Owner that will then promote the
employment of minorities and women. Contractor shall use its best efforts to obtain the above
information and shall, upon Owner's request, cause its Subcontractors to attend said meetings and
provide the above information.

Contractor shall provide for meaningful participation by MBEs and WBESs in the -
work under this contract. Contractor shall perform at least the following in providing for such
meaningful participation:

(3) dividing such work to be subcontracted into smaller pomons, where
economically and technically feasible;

(b) actively and affirmatively make a good faith effort to solicit bids for
subcontracts from qualified MBEs and WBEs identified in the directory of certified businesses
prepared by the Division, including circulation of solicitations to Minority contractor
associations. Contractor shall maintain records detailing the efforts made to provide for
meaningful MBE and WBE participation in such work, including the names and addresses of all
MBESs and WBEs contacted and, if any such MBE or WBE is not selected as a joint venture or
subcontractor, the reasons for such decision;

_ (© makmg plans and specifications for prospective work available to MBEs and
WBE:s in sufficient time for review;

(d) utilizing the services and cooperating with those organizations providing
technical assistance to Owner in connection with MBE and WBES participation in such work;

(¢) encouraging the formation of joint ventures, partnerships or other similar
arrangements among subcontractors where appropriate;

(f) ensuring that provision is made to prov:de progress payments to MBEs and
WBEs on a timely basis; and

(g) not requiring bonds from and/or providing bonds and insurance for MBEs and



WBESs where appropriate, and/or assisting ir obeeining bonds’ and insurance for MBEs and® -
WBEs where feasible.

__5 Minority Business E ise (MBE) Particioati |
Women's Business E ise (WBE) Participati
(a) Contractor is required to make good faith efforts to attain the participation of ___ %
MBEs and _ % WBESs in the total dollar value of the work under this contract.

| (b)  The goals established in this contract as a percentage are subject to the
requirements of Article 15-A of the Executive Law.

(c) The total dollar value of the work performed by MBEs and WBEs will be determined
as follows: _

(1) where an MBE and WBE is not Contractor - the dollar value of the Work
subcontracted to MBEs and WBEs, provided, however, that where
materials are purchased from an MBE and WBE which acts merely as a
conduit for goods manufactured or produced by a non-MBE and non-
WBE, only that portion of the price paid for such materials which will -
accrue as profit to the MBE or WBE and/or the fee received by the MBE"
and WBE shall be included for the purpose of determining the dollar value
of Work performed by MBEs and WBEs,

(2) where Contractor is a joint venture including one or more MBEs and
WBESs as joint venturers - the contract price multiplied by the percentage
of the joint venture's profits (or losses) which are to accrue to the MBE
and WBE joint venturer(s) under the joint venture agreement; and

(3) . where an MBE and WBE is Contractor or where contractor is a joint
venture consisting entirely of MBES and WBES - the contract price.

(d) Compliance Reports

(1) Contractor compliance reports shall be submitted by contractors with
respect to goals that have been established.

(2) Contractor compliance reports shall be filed at intervals required by
information, instructions or requirements pursuant to which bids and
proposals have been solicited, or the terms and conditions of this contract
awarded pursuant to negotiation.

(3) A Contractor compliance report shall include, but not be limited to, the



@

following information::

(i) the name, address and telephone number of each Certified MBE and
WBE Contractor is using or intends to use to comply with the
utilization plan; )

(ii) abrief description of the contract scope of work to be performed for
Contractor by each Certified MBE and WBE and the schedule dates
for performance;

(iii) a statement of whether Contractor has a written agreement with each
Certified MBE and WBE and if requestad, copies of such
agreements, the contractor is using or intends to use;

(iv) the actual total cost of the contract scope of work to be performed by
each Certified MBE and WBE for the contract; and

(v) the actual amounts of any payments made by the Contractor to each
Certified Minority and woman-owned business enterprise as of the
date the compliance tepoxt was submitted.

(vi) Contractor's work force on thxs contract broken down by ethnic -
background, gender, and Federal Occupational Categories;

(vii) each Subcontractor's work force on this contract broken down by
» ethnic background, gender, and Federal Occupational Categories;

(viii) actions Contractor and Subcontractors have taken to meet the
components of their respective Affirmative Action Programs;

(ix) how Contractor and Subcontractors intend to meet their affirmative
action goals and timetables during the remainder of their
performance on this contract.

Failure by Contractor to submit a required Compliance Report, including
information on its Subcontractors’ compliance, may be deemed a breach of
this contract.

4
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	E. November 12, 1992         Revocable Consent Agreement
	F. May 21, 1996                 Letter Agreement amending Tribeca Bridge Agreement
	G. September 29, 1998       Form of Second Amendment of Bridge Agreement

	3.   Site 22 - PS/IS 89 - 201 Warren Street
	A. October 1, 1996             Agreement of Lease among BPCA and New  York City Educational Construction Fund and the City of New York
	B. October 1, 1996             Agreement of Lease between New York City Educational Construction Fund, sublandlord and The City of New York, Acting by and through the Board of Education of the City of New York, as subtenant.
	C. October 1, 1996             Development Agreement (Site 22 Battery Park City), Battery Park City Authority and New York City Educational Construction Fund and the Board of Education of the City School District of the City of New York and The City of New York.

	4.   Little West Street
	June 30, 1991                     Agreement of Lease between The City of New York, landlord, and BPCA


	III. NON-WFC COMMERCIAL LEASES
	1.   Site 15 - NYMEX - 1 North End Avenue
	A. May 18, 1995                 Agreement of Lease between BPCA and New York Mercantile Exchange, tenant
	B. November 20, 2002         Subordination, Non-Disturbance & Attornment Agreement between BPCA, NYMEX and the Board of Trade.

	2.   Site 25 - Embassy Suites Hotel/Regal Cinemas - 102 North End Avenue
	A. November 18, 1998         Agreement of Lease between BPCA and BPC Site 25 Associates, as tenant
	B. November 18, 1998         Hotel Sublease between BPC Site 25 Associates, LLC, as sublandlord, and BPC Hotel, LLC, as subtenant
	C. November 18, 1998         Retail Sublease between BPC Site 25 Associates, LLC, as sublandlord, and FC Battery Park Associates, LLC, as subtenant
	D. September 28, 2000        BPC Site 25 Associates, LLC, interest under the ground lease was assigned to BPCA
	E. October 13, 2000            Site 25 was submitted to a condominium ownership by Declaration
	F. March 11, 2004               Agreement Regarding Additional Retail Space

	3.   North Cove - Watermark
	A. April 15, 1987                 Agreement of Lease between Battery Park City Authority and Watermark Associates ......TERMINATED
	B. September 16, 1991        Amendment between BPCA and Watermark Associates ......TERMINATED

	4. North Cove – NCMM
	May 26, 2005                      License Agreement between BPCA and North Cove Marina Management, Inc.






